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Evidently the statute of Missouri, known 
as the ‘‘Corrupt Practices’? Act, aimed at 
political candidates, has fallen short of the in- 
tention of its authors, if we are to judge by 
the decision of the Supreme Court of Mis- 
souri in the recent case of State v. Bland. 
One section of that act passed in 1893 pro- 
vides for bringing an action against a public 
officer to have his office declared vacant on 
the ground that votes were secured for him 
by bribery of voters by himself, his agents or 
party. The court in the case mentioned 
held that a public officer who pays money 
and promises to use his influence toward se- 
curing political preferment in order to secure 
the withdrawal of an opposing candidate of 
another political party, and the indorsement 
of himself by that party, does not vio- 
late the act. The court predicates its con- 
clusion upon the ground that ‘‘fusion’’ 
between political parties is legitimate and 
has never been considered as within the terms 
of such an act, all of which may betrue. The 
court, however, seems to ignore the manner 
in which such fusion in the case before them 
was charged to have been brought about. A 
fusion dishonestly secured by the use of 
money or promises, as was alleged in this 
case, would seem to be within the spirit, if 
not the letter, of the statute. Another sec- 
tion of the same statute provides for bringing 
an action to oust a public officer for using an 
amount of money in his election in excess of 
the limit prescribed by law. It was held that 
the fact that the amount expended by an 
officer to secure his nomination and election, 
‘‘and the amount expended by other person 
or persons, wholly or in part with his knowl- 
edge, for said purpose,’’ exceeds the legal 
limit, does not render him liable. It is of in- 
terest to note that two of the members of the 
court dissented from the opinion of the ma- 
jority. 





The trial, in the city of New York, a few 
months ago, of Martin Thorn, for the murder 
of William Guldensuppe, which at that time 
excited public attention, raised one important 
question of law, about which courts have dif- 





fered, and which the Court of Appeals of New 
York has just undertaken to solve. People 
v. Thorn. It appears that at the conclusion 
of the evidence taken upon the trial, the de- 
fendant’s counsel requested the court to per- 
mit the jury to inspect the premises where the 
homicide was committed. The district attor- 
ney objected; and the court at first refused 
the request, but later, upon the request of the 
defendant’s counsel, changed his ruling, and 
made an order for the inspection of the prem- 
ises, first instructing the jury that ‘‘you are 
not, going from the court house there, while 
there, or returning, to converse among your- 
selves, or with any one else, touching any 
subject relating to this case ; and, in addition, 
I admonish you that you are not to form or 
express any opinion upon any subject con- 
nected with the case ; and I admonish the offi- 
cers that they are not to converse with the 
jurors, or suffer anybody to converse with 
them, on any matter relating to this case.’’ 
An officer was then sworn, in accordance 
with the provisions of the Code, and the jurors 
were conducted to the premises. The de- 
fendant’s counsel waived the right of the de- 
fendant and of himself to go with the jury to 
the premises, and requested that the jury go 
without them. The inspection of the prem- 
ises was then made in the absence of the de- 
fendant. It was contended on appeal that 
the inspection was a part of the trial, and the 
taking of evidence in defendant’s absence, 
and that it was such an error as to necessitate 
the granting of a new trial. This question 
has received attention in the courts of a num- 
ber of the States, the. conclusions of which 
are far from uniform. In some it is held that 
a view of the premises where a crime has been 
committed is a part of the trial, and is the 
taking of evidence, and that it cannot be done 
in the absence of the defendant. In other 
States it has been held to be no part of the 
trial and not the taking of evidence within the 
meaning of the constitution or of the bill of 
rights. The argument presented in the cases 
holding that a view of the premises is improper 
without the presence of the defendant, is to 
the effect that the view of the jurors cannot 
be considered an idle ceremony, but must be 
deemed to have been made fora purpose, 
and, taking place under an order of the court, 
is a part of the trial; that the jurors, in mak- 
ing such inspection, necessarily made use of 
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their sense of sight, and although no word 
may be spoken, they draw conclusions from 
the silent, inanimate objects which they see; 
that these objects are mute witnesses with 
which the defendant must be confronted. 
This view was adopted in an early New York 
case—People v. Palmer, 43 Hun, 401. In 
the case of People v. Bush, 68 Cal. 623, 630, 
10 Pac. Rep. 169, the same view was adopted, 
but by a divided court. In the case of State 
v. Bertin, 24 La. Ann. 46, it was held that an 
examination of the premises where the crime 
was committed could not properly take place 
in the absence of the judge and the defend- 
ant; but in that State there was no statute 
authorizing a view of the premises. In the 
case of Benton v. State, 30 Ark. 328, 350, it 
was held that the accused should be permitted 
to be present at the view. Inthe case of 
Foster v. State, 70 Miss. 755, 763, 12 South. 
Rep. 822, the jurors were permitted to visit 
and inspect a railway car in which the hom- 
icide occurred. The right of the accused was 
first denied him by the court, but, as an act 
of grace on the part of the counsel for the 
State, the court gave the accused permission 
to accompany the jury. It was held that the 
judge erred; that the accused had a right to 
be present; and that it was nota matter of 
favor. Inthe case of Rutherford v. Com., 
78 Ky. 639, the court held that, in a trial for 
homicide, the prisoner and the judge should 
attend the inspection of the premises by the 
jury, but, it not appearing that the defendant 
was prejudiced by the inspection, the court 
refused to reverse the judgment. In the case 
of Sasse v. State, 68 Wis..530, 537, 32 N. W. 
Rep. 849, it was held that the knowledge ac- 
quired by the jury in inspecting the prem- 
ises was to enable the jurors better to 
understand the evidence on the trial; that 
it was not to obtain original testimony. In 
the case of Carroll v. State, 5 Neb. 31, it was 
held that, whenever the court makes an order 
that the jury view the place where a crime has 
been committed, such view should be made in 
the presence of the prisoner, unless he waives 
the privilege. In Shular v. State, 105 Ind. 
289, 4 N. E. Rep. 870, the court, on motion 
of the defendant’s counsel, sent the jury to 
inspect the premises where the homicide was 
committed, and did not direct that the de- 
fendant should be present during the inspec- 
tion; but no request was made by the de- 





fendant that he should be allowed to he 
present, nor was there a suggestion to the 
court that he desired to accompany the jury. 
The statute in that State permitted the in- 
spection of the premises only upon the con- 
sent of the parties. This consent was given 
in open court, and the inspection took place 
in the absence of the defendant. Upon re- 
view it was contended that the inspection was 
a part of the trial, and was the taking of tes- 
timony. The court, in an exhaustive opin- 
ion, held otherwise. In the case of Close v. 
Samm, 27 Iowa, 503, it was held that the ob- 
ject of the statute which provides for the in- 
spection of the premises in certain cases by 
the jury was to enable them the better to ap- 
ply the testimony disclosed on the trial, and 
not to base their verdict in any degree upon 
such examination itself, or become silent wit- 
nesses as to facts in relation to which neither 
party has an opportunity to cross-examine. 
In the case of State v. Moran, 15 Oreg. 262, 
14 Pac. Rep. 419, the jury was allowed to 
view the premises where the homicide was 
committed, with the consent of the parties, 
but in the absence of the prisoner. After 
conviction, when the prisoner was called for 
sentence, objection was interposed, for the 
reason that the jury had been allowed to view 
the premises where the crime was alleged to 
have been committed without his presence. 
The objection was overruled, and sentence 
was pronounced. It was held no error in the 
case of State v. Ah Lee, 8 Oreg. 214, and 
also in the English case of Queen v. Martin, 
L. R. 1 Crown Cas. 378. The New York 
court, in the Thorn case, after a careful re- 
view of the question from the standpoint of 
principle and authority, held that there was 
no error in permitting an examination by the 
jury of the premises where the crime was 
committed, in the absence of the defendant. 
One of the members of the court dissented, 
claiming that when an accused person is in 
custody, and in the power of the law, he is 
legally incapable of waiving any of his rights, 
and that the view of the jury was evidence in 
the case, and a part of the trial, which could 
not be had without defendant’s presence. 
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NOTES OF IMPORTANT DECISIONS. 
CORPORATION — LIABILITY FOR 
NEGLIGENCE OF SERVANTS.— The Supreme 
Court of Tennessee decides in Connelly v. 
Mayor, 46 8. W. Rep. 565, that a municipal cor- 
poration is not liable for the negligent acts of the 
driver of a sprinkling cart in its service, since 
the city thereby is engaged in the dis- 
charge of a governmental duty in promoting 
the general health as distinguished from 
a duty purely corporate or ministerial in 
the performance of which only is it liable for 
the negligence of its servants. The court says 
in part: **The authorities recognize the difference 
between governmental duties, or those duties the 
municipality owes the public, and corporate or 
ministerial duties, in the discharge of which the 
individual citizen is interested. For any injury 
consequent upon the negligence of the municipal 
agent in discharging duties of the first class, the 
corporation is not liable, but it is otherwise as to 
the result of neglect in the performance of duties 
of the second class. Itis a difficult matter, by a 
definition, to distinguish these duties; and it has 
been said that, after all, each case, as it arises, 
must be largely determined on its own facts. 
While this is true in a degree, yet it is well settled 
that there are certain groups of cases within 
which cities are, and in others in which they are 
not, liable for the torts of their agents. For in- 
stance, a municipal corporation, as is agreed by a 
majority of the courts, is liable for injuries re- 
sulting from defective streets, this liability resting 
upon the corporate obligation to build and keep in 
repair its highways. Mayor, etc. v. Lasser, 9 
Humph. 757. It is also liable for negligence of its 
agents in those cases where the municipality de- 
rives revenue or emoluments, as in Mayor, ete. v. 
Kimbrough, 12 Heisk. 134, where the city col- 
lected wharfage from steamboats, and yet per- 
mitted to remain on the wharf an iron casting, 
against which, while concealed by high water, a 
vessel ran, and was wrecked. On the other hand, 
it has been held that no action will lie against a 
municipal corporation for the torts of its police 
officers or the unlawful refusal of its recorder to 
accept bail (Pesterfield v. Vickers, 3 Cold. 205) ; 
or for an injury resulting to one prisoner from the 
assault of other prisoners confined in the same 
calaboose (Davis v. Knoxville, 90 Tenn. 599, 188. 
W. Rep. 254) ; or for the loss of a slave placed by 
his master in a city hospital to be treated for 
smallpox, but who, through the negligence of his 
attendants, escaped, and died from exposure 
City of Richmond vy. Long’s Admrs., 17 Gratt. 
375); or for an injury to a pupil from defective 
heating apparatus in a public school (Wixon v. 
City of Newport, 13 R. I. 454); or for the negli- 
gence of an ambulance driver (Maxmilian v. 
Mayor, etc., 62 N. Y. 160); or for the damage in- 
flicted by a hook and ladder company while 
driving rapidly along a public street to a fire 
Burrill vy. Augusta, 78 Me. 118, 3 Atl. Rep. 177); 
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or for neglect in the matter of inspection by an 
officer charged with such duty as to stationary 
steam boilers, although a city ordinance, under 
the charter, imposed a penalty on any person 
using such a boiler before inspection (Mead v. 
City of New Haven, 40 Conn. 72) ; or for an injury 
toa traveler caused by his horse taking fright ata 
stream of water thrown from a hydrant by fire- 
men for the purpose of testing its capacity. Edg- 
erly v. Concord, 62 N. H. 8. These cases all 
rest on the principle that the municipality in 
each one, at the time of the injury complained of, 
was engaged in the discharge of a governmental 
duty, as contradistinguished from one that is 
purely corporate or ministerial. The case at bar 
falls, we think, clearly within this class. The 
right or power of the corporation of Nashville to 
sprinkle its streets does not rest, as was argued at 
the bar, upon subsection 9 of section 17 of its 
charter, which authorizes the city ‘to make ap- 
propriation to open, alter, abolish, widen, extend, 
* * * clean and keep in repair streets,’ etc., 
but rather upon subsection 7 of section 17, which 
provides that the corporate authorities may ‘make 
regulations to secure the general health of the in- 
habitants, and to prevent and remove nuisances.’ 
An ordinance of the city directing the sprinkling 
of the streets in pursuance of this charter pro- 
vision is one that is sanitary in its character, 
passed in view of the health and comfort of the 
general public. While engaged in doing work 
under such an ordinance, the municipality is dis- 
charging a governmental duty, and it is not re- 
sponsible for the carelessness of the agent or 
agencies so employed.” 





CRIMINAL LAW—ASSAULT WITH INTENT TO 
RAPE—CONSENT.—Pen. Code Texas 1895, art. 633, 
defines rape as the carnal knowledge of a woman 
without her consent, obtained by force, threats or 
fraud, or of afemale under the age of 15 years, 
other than the wife of the person, with or without 
her consent, and with or without the use of force, 
threats or fraud. Article 608 provides that, if any 
person shal] assault a woman with intent to com- 
mit the offense of rape, he shall be punished, etc. 
Article 611 defines an assault with intent to com- 
mit a crime as the existence of facts which bring 
the offense within the definition of an assault, 
coupled with the intent to commit such other 
offense. Article 587 defines an assault as an at- 
tempt to commit a battery, etc. Article 640 pro- 
vides that is, on the trial of an indictment for 
rape, that offense, though not committed, was 
attempted by the use of any means spoken of in 
articles 634 to 636 (viz., force, threats or fraud), 
but not such as to bring the offense within the 
definition of assault with intent to commit rape, 
the jury may convict of an attempt to commit the 
offense. It was held by the Court of Appeals of 
Texas, in Hardin v. State, 46S. W. Rep. 803, that 
there could be no assault of a female consenting 
to sexual intercourse, though under 15 years of 
age, and therefore, rape not having been consum- 
mated, a defendant could not be convicted of an 
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assault with intent to rape; nor, since there was 
no force, threats or fraud used, was he guilty of 
an attempt to commit the offense as provided in 
article 640. ‘The following is from the opinion of 
the court: ‘*We have very carefully examined 
the authorities upon this subject, and all base the 
conclusions reached in the opinions upon the 
theory that, as the consummated act is prohibited 
and denounced as a crime, the violence consists in 
having carnal intercourse with the girl, and that, 
as she cannot consent so as to relieve the consum- 
mated act of criminality, therefore she cannot 
consent so as to prevent that which would be an 
assault without her consent from being an assault 
with her consent. The following cases support 
this proposition: Hays v. People.1 Hill, 351: 
People v. McDonald, 9 Mich. 150; McKinny v. 
State. 29 Fla. 565,10 South. Rep. 732; Davis v. 
State, 31 Neb. 247; Territory v. Keyes, 5 Dak. 
244, 38 N. W. Rep. 440; People v. Tenelshof, 92 
Mich. 167, 52 N. W. Rep. 297; Fizell v. State, 25 
Wis. 364. There are a number of other cases, no 
doubt, holding the same doctrine as the cases 
cited. In Davis v. State, 31 Neb. 247, 47 N. W. 
Rep. 854, which seems to be the most elaborate 
opinion written on the subject, we find this prop- 
osition stated: ‘If, as all agree, it is immaterial 
upon a charge of committing the completed act, 
which includes an assault, no reason but an ex- 
tremely technical one can be urged by it should 
not be so upon the charge of assault with intent 
to commit the completed act. Indeed, to speak 
of an assault upon her without her consent, with 
intent to carnally know and abuse her with her 
consent, seems to involvea contradiction in terms; 
but when it is once construed with the intention 
of the law to declare that the young gir] shall be 
deemed incapable of consenting to such an act to 
her injury, and that evidence of any consent by 
her shall be incompetent in defense to an indict- 
ment thereunder, and that although she gives a 
formal and apparent consent, yet in law, as in 
reality, she gives none, because she does not and 
cannot take in the meaning of what is done, all 
legal difficulty disappears, and the conclusion may 
be properly urged that the assault is without her 
consent and against her will.’ There are two fal- 
lacious propositions, to our minds, in this reason- 
ing: First, we would observe that it is a danger- 
ous thing to concede premises. Conceding 
premises frequently leads to very fallacious con- 
clusions. Take this assertion: ‘The completed 
act, which includes the assault.’ This is begging 
the question. Concede this proposition, and the 
other follows, of course. that the assault is com - 
mitted, though the girl consents, because the 
consummated act includes anassault. We readily 
concede that in al] rape at common law an assault 
was included, but we most emphatically deny that 
in every case of rape in ‘l'exas assault is included. 
We are not discussing attempts. Another propo- 
sition, to our minds, appears incongruous and 
very contradictory: ‘And that although she gives 
a formal and apparent consent, yet in law, as in 





reality, she gives none, because she does not and 
cannot take in the meaning of what isdone.’ How 
the girl can give a formal and real consent. and 
yet at the same time does not consent, is invom- 
prehensible to us. Now, it is assumed further 
that she cannot give consent. This is in direct 
conflict with our statute, which provides, ‘the 
carnal knowledge of a female under the age of 15 
years, * * * with or without her consent.’ 
Pen. Code 1895, art. 633. This concedes that she 
can consent. This statute does not say that if any 
person shall have carnal intercourse with a female 
under the age of 15 years, etc., he shall be guilty 
of rape; but it reads, ‘with or without her con- 
sent, and with or without the use of force, threats 
or fraud.’ It is altogether immaterial, in com- 
mitting the consummated act, whether the girl 
consented or not, or whether force, threats or 
fraud were used; but that she can consent is evi- 
dent from the statute itself. 

The English authorities are in perfect harmony 
upon this subject: holding that if the girl con- 
sents, though the consummated act be a crime, 
yet there is no assault. See the following cases: 
Reg. v. Martin, 9 Car. & P. 213, 215; Same v. 
Johnson, Leigh & C. 632; Same v. Read, 2 Car. & 
K. 957; Same v. Mehegan, 7 Cox Cr. Cas. 145: 
Same v. Banks.8 Car. & P. 574; Same v. Mere- 
dith, Jd. 589. In reply to the proposition. that 
the girl cannot consent, we desire to refer to the 
answer of Lord Denman to Mr. Robinson in the 
case of Reg. v. Read, 2 Car. & K. 957: ‘Mr. Rcb- 
inson, for the prosecution: Suppose the case of 
an indiot, ora person asleep. Here he insisted 
that the jury tind that the child had not intelli- 
gence to consent Lord Denmanreplied: I hope 
that the courts will state their cases a little more 
clearly than this is stated. I think, on the evi- 
dence, that the indecent liberties were against the 
consent of the girl, and that the jury ought to 
have found the defendant guilty. But they 
have found by their verdict that she consented. 
Mr. Robinson has argued that she could not give 
a legal consent. ButI think it is enough if she 
gave an actual consent. * * * The verdict of 
not guilty must be entered.” George Read was 
convicted of an assault upon a girl nine years of 
age; and the court in that case, as we have seen, 
held that there was no assault. 

**The best opinion we have read upon this sub- 
ject isin the case of Smith v. State, 12 Ohio St. 
466. There were three counts in the indictment. 
The first count charged an assault with intent to 
rape, and the second and third counts charged a 
felonious assault to carnally know and abuse the 
girl, being afemale child under the age of 10 
years. A nol. pros. was entered as to the first 
count. It will be observed that the second count 
did not charge that Smith, with force, threats or 
fraud, made the assault with intent to carnally 
know the girl, nor did it allege that he intended 
to have carnal knowledge of her without her con- 
sent. The question was whether that count 
charged an offense against the laws of Ohio. The 
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court in that case held that there was no assault, 
though the girl was under 10 years of age. The 
statute under which the prosecution was had pro- 
hibited carnal intercourse with a girl under the 
age of 10 years. with herconsent. The Ohio stat- 
ute denominated it rape. So the Smith case is 
directly in point. 

‘‘We find this proposition laid down by Mr. 
McClain in his work on Criminal Law: ‘In those 
States where the offense of having carnal knowl- 
edge of a female child under the age of consent is 
regarded as a different crime from that of rape, 
the attempt to have such connection is not an as- 
sault with intent to commit rape. But where, as 
is the rule in most States, the connection with a 
female child under the age of consent is consid- 
ered as rape, it is almost universally held that an 
attempt to have such connection is an assault with 
intent to commit rape; the consent of the child 
being wholly immaterial.’ McClain, Cr. Law, § 
464. In support of the first clause he cites Rhodes 
y. State, 1 Cold. 350; Brown v. State, 6 Baxt. 422; 
Hardwick vy. State, 6 Lea, 103; Smith v. State, 12 
Ohio St. 466. We have consulted these cases, and 
none of them support the proposition. ‘The propo- 
sition stated is evident, so far as one question is 
concerned; that is, whether, conceding an as- 
sault, the party was guilty of an assault with in- 
tent torape. It is evident that there could be no 
assault with intent to rape, though there might 
be an assault, unless the consummated crime was 
rape. The second clause is true to this extent: 
That, if there be an assault, the party intending 
to have carnal knowledge of the female, and the 
consummated crime being rape, then it would be 
an assault with intent to rape. But whether the 
consummated crime be rape or not—whether it 
be christened or unchristened—has nothing to do 
with this discussion, because there can be no as- 
sault with intent to rape unless there is an assault. 
The opinions discussing whether there can be an 
assault do rely upon the fact that the consum- 
mated crime would be rape, in order to arrive at 
the conclusion that an assault was committed. 
The only question is, if the girl consents, can 
there. in the very nature of things, be an assault? 
Concede the assault, and the testimony showing 
the intent to have carnal] intercourse, and the 
consummated crime being rape, then evidently it 
would be an assault with intent to rape. But, 
without an assault, the other question, whether it 
was with intent to rape, has no bearing on the 
subject. * * * 

‘Now, in treating this question, the authorities 
we have read do not discuss what constitutes an 
assault. They assuine an assault, because the 
consummated act is prohibited. When we turn 
to the English cases, and to the case of Smith v. 
State, supra, we find it well settled that: ‘To 
bring the case within the definition of an assault 
with intent to rape. there must have been not only 
an intent to commit a rape, but that intent must 
have been manifested by an assault upon the per- 
son intended to be ravished. ~ ‘I'he statute requires 





both ingredients, and we cannot dispense with 
either. An assault implies force upon one side, 
and repulsion or want of assent upon the other. 
The crime of rape at common law necessarily in- 
cluded an assault, but the rape defined and pun- 
ished by the last clause of section 5 (1 Swan & C. 
St. p. 404) does not require an assault.’ The 
learned judge in the Smith case refers to an act 
of the legislature prohibiting carnal intercourse 
with a girl under 10 years of age, which reads: 
If any male person of the age of 17 years, and 
upward, shall carnally know and abuse any female 
child under the age of 10 years, with her consent, 
every such person so offending, shall be deemed 
guilty of a rape, and upon conviction thereof 
shall be imprisoned in the penitentiary,’ etc. 
Now, it must be borne in mind that we have no 
common-law offense in this State. No act or 
omission, however hurtful crjimmoral in its tend- 
ency, is punishable as a crime in Texas unless 
such act er omission is specifically enjoined or 
prohibited by the statute laws of this State. The 
legislature has declared that if a person shall have 
carnal intercourse with a girl under 15 years of 
age, with or without her consent, he shall be 
punished. This is very clear and explicit. The 
act punishes the consummated offense. It does 
nothing else. It says nothing about an assault 
with intent to rape, the girl consenting. In order 
to convict appellant, we must rely upon the pro- 
vision of the statute which punishes an assault 
with intent to rape. When we consult that stat- 
ute, and other statutes upon the subject, we are 
led inevitably to the conclusion that it had refer- 
ence to rape by force. Why could not the legis- 
lature prohibit the consummated act, without in- 
tending to punish for an attempt to commit the 
act? In other words, we are of opinion that the 
legislature simply desired to punish the com- 
pleted act, and nothing more. Let us suppose 
that the age of consent is raised to 18 or 20 years; 
if we are wrong in our contention, and the reason- 
ing of the opinions, holding that there is an as- 
sault, the girl consenting, is correct, then we do 
not look to the nature and elemenis of an assault, 
but we look simply to the age of the girl. To-day 
it would not be contended for a moment that a 
person could be guilty of an assault upon a girl 
over 15 years of age, she consenting. To-morrow, 
if the age is elevated, by the principles enunciated 
in some of these opinions supporting an adverse 
view 1t would be held that there was an assault. 
We cannot agree to such a doctrine. Such a 
method of making crimes is unknown in Texas, 
because ‘the design of enacting our code is to de- 
fine in plain language every offense against the 
laws of this State, and to affix to each offense its 
proper punishment.’ ‘This is the first article of 
our Penal Code of 1895. Assault and battery im- 
ply violence and force upon one side, and objec- 
tions, repulsions, or want of consent on the other. 
Now, we have that which was not an assault, 
containing no elements of an assault, declared so 
by all authorities, made an assault simply by pro- 
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hibiting carnal intercourse with a girl under 15 
years of age, she consenting. But before this 
statute was enacted, elevating the age of consent 
to 15 years, all agree that there would have been 
no assault, the girl consenting. in doing the very 
acts for which the accused is now convicted of an 
assault. This is not defining the offense in plain 
language; it is evolving offenses by construction ; 
and we cannot agree to such a method of manu- 
facturing offenses in Texas. 

**Let us extend this doctrine: The strength of 
the opposite side on this question consists, as we 
have stated above, in this proposition: ‘That as 
the law prohibits, denounces and punishes the 
completed act of carnal intercourse, the violence 
consists in the carnal intercourse, and that, there- 
fore, an attempt. constituting an assault without 
consent, would be an assault with consent, be- 
cause the girl cannot, in law, consent. We have 
seen that this principle has been applied to cases 
in which the accused was charged with assault 
with intent to rape females under a certain age. 
It was applied in England, in the lower court, to 
eases in which the law prohibited intercourse with 
a girl between 10 and 12 years of age; but when 
the cases reached the high courts of England the 
judgments were invariably reversed, if the girl 
consented, because there was no assault. Now, 
if the theory above stated be correct, whenever a 
party attempts to do that which is prohibited 
upon the person of another he would be guilty of 
an assault. Take the case of incest. The law is 
emphatic, and denounces, in clear and unmis- 
takable terms, carnal intercourse between persons 
bearing certain relations one to the other. Sup- 
pose there was an attempt, both parties consent- 
ing. Who would contend for a moment that such 
an attempt would be an assault? ‘Take the case 
of adultery or fornication. The law denounces 
the consummated act. Suppose A and B are 
charged with adultery. ‘They are both consent- 
ing, but the act is not consummated. They are 
both willing to consummate the act—perhaps in 
bed together, fondling one another—but are in- 
terrupted. Why not hold that they would be 
guilty of an assault to commit adultery or forni- 
cation, as the case may be? ‘Take the case of se- 
duction. Both parties are willing, but the act is 
not consummated, but the parties approach near 
enough thereto to be guilty of an assault, if such 
a thing could be possible. Whoever beard of an 
assault with intent to seduce a woman? So with 
kidnapping a person under 17 years of age, such 
person consenting, and abducting a female under 
the age of 14 years she, consenting thereto. Now, 
while it would be abduction whether she con- 
sented or not, an attempt to consummate the 
crime would be an assault, if the proposition upon 
which rest all of the authorities holding adversely 
be correct. Now, in all these cases the law is as 
emphatic in the denunciation of the completed 
act as in the case of carnal knowledge of a girl 
under 15 years of age. ‘I'bese illustrations dem- 
onstrate the utter inconsistency of the proposi- 





tion; and, as we have before stated, it would 
never be supposed for a moment that a party 
could be guilty of assault to commit abduction, 
kidnapping, fornication, adultery, incest or seduc- 
tion, the female consenting. Suppose the party 
(an adult male) be charged with aggravated as- 
sault upon a female, and the proof shows that the 
female consented to all that was done. The ac- 
cused would insist upon the defense that the 
female consented. The State would reply that 
she could not consent. Why? Because the law 
prohibits, with a penalty, the completed act. 
‘Thou shalt not commit adultery’ is our law, as 
well as the law of the Bible. Incest is prohibited, 
seduction is prohibited, and so are kidnapping 
and abduction, in just as strong language as carnal 
knowledge of a girl under 15 years of age, with or 
without her consent. If we hold, therefore, that 
there is an assault, the girl consenting, we would 
be bound to sustain every conviction of an assault, 
the attempt being to seduce, to commit incest, 
adultery, fornication, kidnapping or abduction, 
whether consenting or not; for as they cannot 
consent, in law, under the reasoning of the ad- 
verse cases, the case would stand as if they re- 
sisted to the fullest extent. We have no such an 
offense as an assault with intent to commit seduc- 
tion, fornication, adultery, abduction or incest. 
But we have an offense known as an assault and. 
battery and an assault. Let us take incest. A is 
on trial for an aggravated assault and battery. A 
is an adult male; B, the woman, is a daughter of 
A. ‘The proof shows that they were both willing 
to have sexual intercourse with each other. ‘They 
were in bed with one another. A was attempting 
to penetrate the woman, but was prevented, not 
by the woman, but some other cause. Under this 
state of facts, A contends that there was no as- 
sault, because the woman was consenting. The 
State replies that she could not consent, that her 
consent would not prevent the completed act from 
being a felony, that the law prohibited ‘her con- 
sent, and that if the act had been consummated, 
she consenting thereto, she would be guilty ofa 
felony. The completed act of incest being for- 
bidden, in plain language, with punishment an- 
nexed, and A committing acts constituting an as- 
sault and battery, his daughter not consenting 
thereto. why is A not guilty of an aggravated 
assault and battery, she consenting? And why 
would not the daughter be guilty of simple assault 
and battery upon her father, for he could not con- 
sent? We have made this illustration for the pur- 
pose of demonstrating the fallacy of the position 
upon which rests the conclusion reached by the 
cases adverse to the views we have taken of the 
question under discussion. We would suggest to 
the legislature the propriety of passing a law 
making an attempt to have carnal knowledge of a 
female under the age of 15 years, with her con- 
sent,acrime. We are of opinion that the judg- 
ment should be reversed and the prosecution dis- 
missed, and it is so ordered.” 
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PLEADING AND PROOF OF ORDI- 
NANCES. 





We here propose to speak of those laws of 
municipal corporations, denominated ordi- 
nances, and not of the resolutions of mere 
private corporations. The general grant of 
municipal powers necessarily carries with it 
the authority to enact ordinances and make 
by-laws.' But whilst courts will take judicial 
notice of the chartered powers of municipal 
corporations. they will not take such notice 
of the acts and ordinances of these corpora- 
tions.? Now. the general rule of pleading is, 
that a party, in order to recover, must make 
known to the courtin bis pleading and by his 
proof, every law and fact essential to sustain 
his action, of which the court does not take 
judicial notice, and his pleading should state 
the facts and not the conclusions the pleader 
deduces from them.® Such being the law, 
therefore, whenever an ordinance is relied 
on as a cause of action or as a ground of de- 
fense, the same must be pleaded. 

The Method of Pleading Ordinances.— 
Having determined that ordinances must be 
pleaded, the next inquiry is as to the method 
of pleading. The general rule is that ordi- 
nances must be pleaded by stating their exact 
language, or by alleging the substance of their 
provisions ;? but this is only a general rule, 
and requires explanation. A pleader should 
be very cautious when he attempts to state 
the substance and legal effect of an ordinance. 
In the first place, the court may not place the 
same construction on the ordinance as that 
placed thereon by the pleader. Should this 
occur, it would resultin a fatal variance, be- 


! Stier v. Oskaloosa, 41 Iowa, 553; Case v. Mobile, 
80 Ala. 588. 

2 Garvin v. Wells, 8 Lowa, 286; Wolf v. Keokuk, 48 
Iowa, 129; NewjOrleans v. Labalt, 33 La. Ann. 107. Of 
course we here speak of courts of general jurisdic- 
tion, and notof city or municipal courts. Because 
these latter courts stand in the same attitude toward 
the municipal laws of the city that a State court oc- 
cupies toward the public laws of the State. Conse- 
quently city courts will take such notice. State v. 
Sichen, 11 Iowa, 407. 

°> Am. & Eng. Enc. of Law, vol. 17, p. 262; Austin v. 
Walton, 68 Tex. 507; Feltmaker Co. v. Davis, 1 Bos. 
& Pul. 98; Piper v. Chappell, 14 M. & W. 624; Coates 
v. Mayor, etc. of N. Y., 7 Cow. (N. Y.) 585. 

4 Mooney v. Kennett, 19 Mo. 551; People v. Mayor, 
etc. of N. Y., 7 How. Prac. 81; People v. Buckhanan, 
1 Idaho, 681. 

5 State v. Oddle, 42 Mo. 210; Tucker v. Common- 
wealth, 4 Bush (Ky.), 440; Austin v. Walton, 68 Tex. 
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cause the pleader in such case would be out- 
side of the ordinance and so outside of the 
law, and bis petition would fail to state a 
cause of action. And in the second place, in 
case the declaration be demurred to, the court 
should have the ordinance itself before it, 
stated in the pleadings, in order that the court 
may positively and legally determine the ef- 
fect of the demurrer. And, then, the defend- 
ant has the right that his case shall be tried 
on the law, and if convicted he shall be con- 
victed of violating the law, and not of violat- 
ing what the prosecution may choose to call 
the law. And whilst in civil cases this lati- 
tude may be allowed, yet in prosecutions for 
violating an ordinance I think the defendant 
clearly has the right to demand that the ordi- 
nance, which he is charged with violating, 
shall be set forth in the pleadings in hec 
verba, and he can object to the prosecution 
stating what he conceives to be the effect of 
the ordinance. It has been urged that stat- 
ing an ordinance according to its legal effect 
avoids variances and literal misstatements 
which are liable to occur when the ordinance 
is set forth in hec verba, but whilst this is 
true to a considerable extent, yet the consid- 
erations sbove mentioned show that good 
pleading requires the ordinance to be set 
forth inhec verba.® By the statute of some 
States private acts may be read in evidence 
at the trial of a cause without being specially 
pleaded, yet the courts do not take judicial 
notice of them, and in case a plea or com- 
plaint be demurred to, although the complaint 
or plea contain a reference to the private 
act, by stating its title and date of its pas- 
sage, yet the court cannot, and will not, look 
outside of the pleading to the printed act to 
determine the effect of the demurrer.’ Hence, 
we sée, that the provision found in the Codes 
of many of the States, to the effect, ‘‘thatif a 
private statute be pleaded it shall be sufficient 
to refer to it by its title, and the date of its 
passage,’’ is practically useless in case the 
declaration or other statement of the cause of 
action be demurred to. Because a demurrer 
is stricti juris, and is addressed to that which 
appears on the face of the pleading, and that 
only, and the court cannot look to the printed 


6 Chitty on Pleading, vol. 1, p. 314; Gould’s Plead- 
ing, p. 78; Stephen on Pleading, p. 127; Shipman on 
Pleading. p. 357. 

7 Broad St. Hotel Co. v. Weaver’s Admr., 57 Ala. 26 
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statute, and will not suffer the question of 
law to be raised by merely alleging in the dec- 
laration the title and date of the passage of 
the private act. Hence, we again conclude, 
that ordinances must not only be pleaded, but 
pleaded by setting them forth in hee verba in 
the pleading. Although tbe law is settled as 
stated above and as an examination of the 
authorities cited will show, yet we find a line 
of decisions, which, starting from 4 misappre- 
hension of the scope of the principles above 
stated, have resulted in laying down doctrines 
which are destructive of the well established 
principles of pleading. Thus, in Klatz’s 
Case,’ which was an action to recover dam- 
ages for personal injuries caused by the neg- 
ligent running of railroad trains, judgment 
for plaintiff. Defendant appealed, and, among 
other things, assigned as error the action of 
the court in admitting in evidence the ordi- 
nance of the city of New York, which ordi- 
nance required defendant to post and main- 
tain a competent flagman at the crossing of 
Center street, on the ground that said ordi- 
nance had not been pleaded by plaintiff. The 
court disposed of this assignment of error by 
saying, that the ordinance in question was 
not that character of ordinance which the 
rules of pleading required to he pleaded. The 
court cited as its sole authority for this re- 
mwarkable decision Faber’s Case.? Now 
Faber’s Case, which was likewise an action 
for personal injuries, irflicied by negligence 
in running railway trains, went off on the 
ground that the declaration charged negli- 
gence in running railway trains; that the fact 
that the train was run at a rate of speed pro- 
hibited by city ordinance was evidence of 
negligence, and that this evidence was admis- 
sible, under the general allegation of negli- 
gence, although the ordinance bad not been 
pleaded by plaintiff. It is to be observed 
that Faber’s Case made no such distinction 
as is attempted to be made in Klatz’s Case, 
that certain class of ordinances were required 
to be pleaded, whilst others were not to be 
pleaded. Faber’s Case is professedly based 
on Keely’s Case.° Keely’s Case was like- 
wise an action for damages arisivg from the 
negligent running of railway trains at a rate 


* 8 71 N. W. Rep. p. 259. 

8 Faber v. Railway Co., 29 Minn. 465, 13 N. W. Rep. 
902. 

10 Keely v. Railway Co., 11 N. W. Rep. 67. 





of speed prohibited by city ordinance. But 
in Keely’s Case the ordinance, though not 
pleaded by plaintiff, was admitted in evi- 
dence, but no objection was made to the evi- 
dence. It was not objected, either in the 
lower court, or in the supreme court, that the 
ordinance had not been pleaded, and all that 
can be said of Keely’s Case is, that an ordi- 
nance, regulating the speed of trains, was ad- 
mitted in evidence, and as to whether or not 
it had been properly pleaded is no where 
raised in the case, so that Keely’s Case 
does not sustain the position to which it is 
cited. But Faber’s Case is not consistent 
with Klatz’s Case, to sustain which it is 
cited, because Faber’s Case says that an 
ordinance regulating the running of trains 
need not be pleaded, whilst Klatz’s Case says, 
that an ordinance requiring a flagman to be 
kept at a street crossing is not of the char- 
acter of ordinance required to be pleaded, 
thereby admitting that certain character of 
ordinances are required to be pleaded.” 
Keely’s Case, the foundation of the whole 
line of decisions may be laid aside, as the 
question of the necessity of pleading the ordi- 
nance was not raised in that case. Klatz’s 
Case is trifling when it holds that an ordi- 
nance which requires a flagman to be kept at 
a street crossing is not the character of ordi- 
nance that is required to be pleaded; sucha 
purpose is strictly with the scope of an ordi- 
nance, as much so as an ordinance requiring 
the paving of streets. In fact the enforce- 
ment of police regulations is one of the most 
frequent and useful purposes of ordinance, 
and it is idle for the learned judge to attempt 
to confound such an ordinance with a mere 
temporary order or resolution. In fact the 
learned court was striking in the dark when it 
made this ruling, this is shown by his citing 

11 Faber’s Case is more properly a decision to the 
effect, that where a declaration charges negligence as 
a ground of recovery, that the violation of a city ordi- 
nance may be admitted in evidence as a proof of neg- 
ligence, under the general charge of negligence with- 
out being pleaded, and is not an authority on the gen- 
eral subject of pleading negligence, and Klatz’s Case 
might well have been put on this ground, instead of 
the broad ground, that it was not necessary to plead 
the ordinance, because it was not the character of 
ordinance required to be pleaded. Faber’s Case is an 
authority that inthe kind of ease mentioned, ordi- 
nances need not be pleaded, and it is not an authority 
on the general subject of pleading ordinances. But it 
is to support the general proposition that it is cited 


in Klatz’s Case, hence, Keely’s Case is not an author- 
ity to support Klatz’s Case. 
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Faber’s Case. If he was going to cite this 
case, then he should have followed the case 
and have held, that the declaration charges 
negligence, that the violation of an ordinance 
as to the speed of trains in cities is evidence 
of negligence, and that the ordinance and the 
violation thereof, as showing negligence, could 
be admitted in evidence without being 
pleaded. Instead of this, he says that the 
ordinance is not such an one as is required to 
be pleaded. As to Faber’s Case we may 
consider it as without authority, as it cites 
Keely’s Case as its sole authority on the 
point under consideration, and this point was 
not even mentioned in Keely’s Case. Not 
only this, but Faber’s Case is contrary to 
every case that have ever been decided before 
it, to say nothing of along line of text books. 
But Faber’s Case is the only authority cited 
to support Klatz’s Case, so Klatz’s Case must 
be laid aside, so this disposes of the only au- 
thorities I have been able to find opposed to 
the established doctrine, that municipal ordi- 
nances when alleged to support a cause of ac- 
tion, or as a ground of defense, must be 
pleaded. 

We cannot admit that there is any differ- 
ence between the necessity of pleading an or- 
dinance in cases of prosecutions to recover a 
penalty for the violation thereof, and where 
the violation of the ordinance is relied on as 
constituting negligence in an action for per- 
sonal injuries arising from negligence; be- 
cause in an action for personal injuries aris- 
ing from the negligent running of trains, it 
certainly would not be sufficient to allege 
that plaintiff was injured by the negligent 
running of defendant’s trains.” In such 
cases, the declaration must specify and show 
wherein the running of the train was negli- 
gent. and where the negligence charged con- 
sists in running trains in a city at a greater 
rate of speed than allowed by ordinance, the 
declaration must show the ordinance and 
allege the breach thereof. Because defend- 
ant will not be required to cast about over its 
whole experience as a common Carrier to as- 
certain some act which plaintiff may charac- 
terize as negligent. 

Proof of Ordinances.—In the absence of 
any provision in the act of incorporation, 
providing for the proof of ordinances, the 


2 Albany Law Journal of April 3d, A. D. 1897, arti- 
cle entitled, ‘‘Pleading Negligence.”’ 





common rules of evidence apply.” In most 
cases, ordinances are recorded in a book kept 
by the city for that purpose, and where the 
denial of the declaration is by means of the 
general issue, the book of ordinances kept by 
the city is prima facie evidence of the exist- 
ence and legality of the ordinance.“ But 
where an issue is made on the legal passage 
of the ordinance—that is, that the ordinance 
was enacted according to law—then the proof 
must show that all the requirements of law 
have been observed in its passage. Thus, 
where the law requires that an ordinance shall 
be read and considered by sections at a pub- 
lic meeting of the city council, and the vote 
on its final passage shall be taken by ‘‘yeas’’ 
and ‘‘nays,’’ which shall be entered on the 
minutes by the clerk, these requirements are 
inandatory, and the proof must show that 
they have been complied with. And where a 
matter is thus required to appear of record, 
extrinsic testimony cannot be heard to prove 
that which should appear of record. But 
this plenary proof is only required where a 
specific issue is made as to the existence or 
the legality of the passage of the ordinance. 
Where the denial is by the general issue, or 
other general denial, a prima facie case is 
made by offering in evidence the book of or- 
dinances kept by the city, with proof that it 
is such book and has been so kept, or which 
is substantially the same thing, by reading 
the ordinance from the book of ordinances 
published by the city, with proof of this 
fact.” But in this, as in other cases, the 
great rule applies and holds good that the 
best evidence the nature of the case will ad- 
mit should be offered. Hence. where there 
is no record of the ordinances, the municipal 
minutes containing the ordinance as it was 
first passed may be offered. And further 
than this, in extreme cases, slips of paper 
found laying about the council room, and 
containing a rough draft of the ordinance, 
may be offered—so the book of ordinances of 
the city may be identified by a policeman 
familiar with the book. So the failure to 
enter the minutes of the proceedings of the 


13 Am. & Eng. Ency. of Law, vol. 17, p. 266. 

14 Barr v. Auburn, 89 II). 361; Prell v. McDonald, 7 
Kan. 446; State v. King, 87 Lowa, 462. 

15 Covington v. Ludlow, 1 Metce. (Ky.) 295; Lexing- 
ton v. Headley, 5 Bush (Ky.), 508; Solomon v. Hughes, 
24 Kan. 211; Ball v. Fagg, 67 Mo. 481; People v. Mur- 
ray, 57 Mich. 396; Louis v. Foster, 52 Mo. 513. 
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city council, and to record the ordinances, 
shall not cause a failure of justice, the omis- 
sion may be supplied at any time nunc pro 
tunc,'® and in extreme cases, in order to 
prevent a failure of justice, parol evidence 
may be received to prove that the ordinance 
did, as a matter of fact, pass the council.” 
Where no record of the ordinance is kept, 
the ordinance or resolution itself, or a certi- 
fied copy of it, may be produced. If the 
ordinance has been received in evidence with- 
out objection, it will be presumed that it was 
legal, and so competent evidence. 
Publication of Ordinances.—A prosecution 
under a municipal ordinance cannot be sus- 
tained, unless the publication of the ordinance 
is proved. In the absence of a statutory pro- 
hibition, this proof may be by parol. Where 
the publication of an ordinance is shown by 
posting, in order to give such posting effect, 
it must further be shown that there was no 
newspaper published in the village in which 
such ordinance could have been published.'® 
When published in pamphlet form, purport- 
ing to be published by authority of the city, 
such book or pamphlet is aamissible in evi- 
dence without further proof. If the defend- 
ant would avail himself of lack of proof of 
publication, he must specially except in the 
lower court on this ground, or else he will be 
held to have waived publication. If, how- 
ever, the publication of the ordinance is not 
denied, in some States under oath proof of 
publication is waived.’® We find it laid 
down by some authorities,” that along with 
proof of the ordinance must be offered evi- 
dence of authority to enact the ordinance. 
Taken literally this is hardly correct, be- 
cause it is well established that the courts 
will take judicial notice of the city’s au- 
thority, under its charter, to pass ordinances.”! 
Then if the courts will take judicial notice of 
the city’s authority, under its charter, to pass 
ordinances, why make proof of that which 
the court already judicially knows? The 
strict and rigid rules by which the validity of 
penal statutes are tested, are not to be ap- 
plied to the by-laws of a municipal corpora- 


16 Bathurst v. Course, 3 La. Ann, 260. 

17 Tray v. Atchinson, ete. R Co., 11 Kan. 519. 

18 Raker v. Maquon, 9 [ll. App. 155. 

19 Green v. Indianapolis, 25 Ind. 490. 

2 Am. & Eng. Ency. of Law, vol. 17, p. 266. 

21 Case v. Mobile, 30 Ala. 538; Steir v. Oskaloosa, 41 
Iowa, 353; Little v. May, 49 Lowa, 224. 





tion, and the rules of precedence in civil 
cases, unless otherwise provided, are appli- 
cable to it.” So far as the municipality is 
directly concerned in the enforcement of its 
ordinances this is done, and the ordinance 
enforced through special tribunals organized 
for this purpose. And in such proceedings, 
the city court will take judicial notice of the 
ordinances of the city, because, as to statutes 
passed by the city council, the city court 
stands in the same position that the State 
courts do to State legislation.“ But care 
should be exercised on this point, since, in a 
certain case, the city charter provided that 
the city ordinances, printed and published by 
authority of the city, should be received in 
evidence in all courts and places without 
further proof. Held, this provision of the 
city charter did not release a party from the 
necessity of introducing the ordinances to the 
knowledge of the court.“ In these city 
courts, the accusation—be it called indict- 
ment, affidavit, warrant or otherwise—must 
state the ordinance the defendant is accused 
of violating, and the same should be set forth 
in totidem verbis, and should also allege 
clearly the acts of defendant which are relied 
on as a Violation of the ordinance, and that 
the same was done in the city limits, and the 
time when and manner of doing the act, 
where this last is necessary to a correct de- 
scription of the offense, and only one offense 
should be charged in each count, in order to 
avoid the offense of duplicity in pleading. 


. But different offenses requiring the same 


judgment may be joined in the same accusa- 
tion, and there is frequently more nevessity 
for this than in the superior courts. And 
where the conduct of the defendant—that is, 
the nature of the offense—renders the same 
necessary, the offense may be laid with a 
continuando. In such case, proof may he 
given of any number of offenses, provided 
they all come within the continwando, and 
also provided the aggregate of the fines do 
not exceed the jurisdiction of the court.% In 

22 First Municipality v. Cutting, 4 La. Ann. 335; 
State v. Boneil (La.), 8 South. Rep. 298; Jenkins v. 
Cheyenne, 1 Wyo. Ter. 287; Miller v. O’Reilly, 84 Ind. 
108; Davenport v. Bird, 34 Lowa, 524; Quincy v. Bal- 
lance, 30 Ill. 185; Lewiston v. Proctor, 27 Ill. 414. 

23 State v. Leiben, 11 Iowa, 407; Laporte v. Good- 
fellow, 47 Iowa, 572. 

24 Cox v. St. Louis, 11 Mo. 431. 

2 Mayo, etc. v. Nell, 3 Yeates (Pa.), 475; Taylor vy. 
Americus, 39 Ga. 59; Byars v. City of Mt. Vernon, 77 
Ill. 467. 
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actions for personal injuries arising from 
negligence, where the negligence consists in 
the violation of an ordinance of the city as to 
the speed of trains, stationing flagmen at 
street crossings, or other similar regulation, 
the declaration must state the ordinance and 
show the breach, as much so as in a prosecu- 


tion for the violation of such ordinance. And 
Klatz’s Case. holding that this character of 
ordinance need not be pleaded, is not sup- 
ported by the sole authority cited to support 
it, and is, besides, contrary to every au- 
thority, from the earliest reported cases down 
to the present time. So the rule is general, 
that whereever an ordinance is relied on, 
or, more properly speaking, the breach of an 
ordinance is relied on as a cause of action or 
ground of defense in all such cases, the ordi- 
nance must be pleaded, and good pleading 
requires that the ordinance shall be set forth 
in totidem verbis, bzcause we have seen that 
where an ordinance is pleaded by stating only 
its title and date of its passage, and a de- 
murrer is interposed to such pleading, that, 
in such case, the court will not look outside 
of the pleading to the printed or written ordi- 
nance to determine the effect of the demur- 
rer; that an issue of law cannot be raised on 
such pleading. And this is true both under 
the common law and code systems of plead- 
ing, since under both equally the declaration 
must allege every fact necessary to show a 
cause of action or a ground of defense.” 
Linton D. Lanpreum. 
Columbus, Miss. 


26 Broad Street Hotel Co. v. Weaver’s Admr., 57 


Ala. 26. 








NEGLIGENCE—INDEPENDENT CONTRACTOR. 


BERG v. PARSONS. 


Court of Appeals of New York, June 7, 1898. 

An owner of real estate, who has engaged a con- 
tractor to remove rock from his premises by blasting, 
is not responsible for the negligence of such contractor 
or his employees in doing the work; nor can he be 
held liable for damages caused by such negligence, 
upon the theory of an obligation to use care in select- 
ing the contractor. 

MARTIN, J.: The doctrine of respondeat supe- 
rior is based upon the relation of master and serv- 
ant or principal and agent. As no such relation 
existed between the parties, I find no ground upon 
which the judgment in this action can be sus- 
tained. 








The rule that where the relation of master and 
servant or principal or agent does not exist, but 
an injury results from negligence in the perform - 
ance of work by a contractor, the party with whom 
he contracts is not responsible for his negligence 
or that of his servants, is well established by the 
authorities in this State. Blake v. Ferris.5 N.Y. 
48; Pack v. Mayor, etc., 8 N. Y. 222; Kelly v. 
Mayor, etc., 11 N. Y.432; McCafferty v. Railroud 
Co., 61 N. Y. 178; King v. Railroad Co., 66 N. Y. 
181; Town of Pierrepont v. Loveless, 72 N. Y. 
211; Ferguson v. Hubbell, 97 N. Y. 507; Herring- 
ton v. Village of Lansingburgh. 110 N. Y. 145, 17 
N. E. Rep. 728; Roemer v. Striker, 142 N. Y. 134, 
36 N. E. Rep. 808. 

In Blake v. Ferris the defendant had a license 
to construct, at his own expense, a sewer in a 
public street. He engaged another person to con- 
struct it for a stipulated price. The sewer was 
left at night in a negligent manner by the work- 
men who were employed in its construction. It 
was held that the immediate employer of the 
servant, through whose negligence the injury oc- 
curred, was responsible, but that the primary 
principal or employer was not. 

In Pack v. Mayor, etc., which was an action for 
damages caused by the alleged negligence of a 
contractor in blasting rocks, which resulted in in- 
jury to the plaintiff’s house, in personal injury to 
his wife, and in killing one of his children, it was 
held that, as the work was being prosecuted under 
a contract with a person who was to perform it, 
the corporation was not liable, but that a recovery 
for such an injury could be had only against the 
person actually guilty of the wrongful act. or 
against one to whom he stands in the relation of 
servant or agent, and that the contractor in such 
a case was not the servant or agent of the corpo- 
ration. 

The Kelly case was also an action for damages 
occasioned by negligence in blasting. In that 
case there was a contract between the city and a 
contractor to grade a certain street, and it was 
held that the city was not liable for damages oc- 
casioned by negligence in the performance of the 
work, but that the contractor was alone liable, 
although the contract provided that the work 
should be done under the direction and to the 
satisfaction of the officers of the corporation. 

The McCafferty case was for an injury to the 
plaintiff's store and property by alleged negli- 
gence in blasting rocks necessary for the con- 
struction of the defendant’s road. ‘There the cor- 
poration had let the work of constructing the road 
by contract, and the negligence was that of the 
contractor or his employees; and this court held 
that the defendant was not liable, and that there 
was no distinction between real and personal 
property, so far as its negligent use and manage- 
ment were concerned, or of negligent acts upon it 
by others. 

In the King case the owner of real property was 
held not liable for injuries resulting from negli- 
gence on the part of acontractor or his employees 
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engaged in performing a lawful contract for spe- 
cific work upon the premises of the defendant, 
and the rule tbat the law will not impute to one 
person the negligent acts of another, unless the 
relation of master and servant or principal and 
agent exists, was again asserted. 

“The same doctrine was held in the Town of Pier- 
repont case, where the Blake and Pack cases fol- 
lowed, andit was declared that a contractor or his 
employees did not stand in the relation of servants 
to a person who was the owner of the property 


and with whom the contract was made, and that. 


the latter was not answerable for their negligence. 

In Ferguson v. Hubbell, where the injury for 
which arecovery was sought resulted from the 
act of a contractor, it was again decided that the 
contractor was in no sense the servant of the de- 
fendant, and that the doctrine of respondeat su- 

pervor did not apply. 

The Herrington case was for damages occa- 
sioned by carelessness in blasting. The work was 
done by contractors, and the court followed its 
previous decisions, and held that the defendant 
was not liable, but that the injury was occasioned 
by the negligence of the contractors, and that they 
alone were responsible. 

The Roemer case was also for negligence in 
blasting and excavating on the defendant's prem- 
ises which adjoined the premises of the plaintiff. 
The work was done by a contractor, and the owner 
was held not liable. 

It seems to me that the principle of these decis- 
ions is decisive of the case at bar, and is directly 
adverse to the contention of the respondent. The 
only authorities in this State cited as sustaining 
the doctrine contended for are Blake v. Ferris, 5 
N. Y. 48. and Stores v. City of Utica, 17 N. Y. 
104. The Blake case we have already referred to, 
which is a direct authority against the doctrine it 
is cited to sustain. In the Storrs case the facts 
were different, and the principle of the decision 
has no application. There the doctrine of the 
Blake, Kelly, and Pack cases was expressly in- 
dorsed inthe opinion of Judge Comstock, who 
said: ‘Now, in these two cases of Pack v. Mayor, 
etc., and Kelly v. Mayor, etc.. the general doc- 
trine so weil set forth in Blake v. Ferris were ap- 
plied with entire precision and accuracy.”’ While 
the learned judge doubted the propriety of the 
application of that doctrine to the case of Blake v. 
Ferris, he expressly recognized its correctness and 
its applicability to a case like this. The decision 
of the court in the Storrs case was placed upon 
the sole ground that it was the duty of the corpo- 
ration to keep its streets ina safe condition for 
public travel, and for a failure to discharge that 
duty the corporation was liable. The question of 
the negligent manner in which the work was per- 
formed was entirely excluded by the opinion in 
that case. 

There are certain exceptional cases where a per- 
son employing a contractor is liable, which, briefly 
stated. are: Where the employer personally in- 

erferes with the work. and the acts performed by 





him occasion the injury; where the thing con- 
tracted to be done is unlawful; where the acts per- 
formed create a public nuisance; and where an 
employer is bound by a statute to do a thing efti- 
ciently, and aninjury results from its inefficiency. 
Manifestly, this case falls within none of the ex- 
ceptions to which we have referred. There was 
no interference by the defendant. ‘The thing con- 
tracted to be done was lawful. The work did not 
constitute a public nuisance, and there was no 
statute binding the defendant to efficiently per- 
form it. In none of those exceptional cases does 
the question of negligence arise. There the ac- 
tion is based upon the wrongful act of the party, 
and may be maintained against the author or the 
person performing or continuing it. In the case 
at bar the work contracted for was lawful and nec- 
essary for the improvement and u-e of the defend- 
ant’s property. Consequently no liability can be 
based upon the illegality of the transaction, but it 
must stand upon the negligence of the contractor 
or his employee alone. It seems very obvious 
that, under the authorities, the defendant was not 
responsible for the acts of the contractor or his 
employees, and that the court should have granted 
the defendant’s motion for a nonsuit. Ifa con- 
trary rule were established, it would not only im- 
pose upon the owners of real property an improper 
restraint in contracting for its improvement, but 
would open a new and unlimited field for actions 
for the negligence of others which has not hith- 
erto existed in this State, and practically overrule 
a long line of decisions in this court which firmly 
establish a contrary doctrine. It follows that the 
judgment should be reversed. 


Nore.—The authorities all agree, as announced in 
the principal case, that the rule ofrespondeat superior 


_is not applicable to the relations between an inde- 


pendent contractor and the party for whom he per- 
forms the work. An independent contractor is one 
who carries on an independent business, and does the 
work contracted for according to his own methods, 
and is not subject to the control] or orders of the other 
party to the contract except as to the results to be ob- 
tained. Jefferson v. Jameson, etc. Co., 165 II]. 188; 
Leavitt v. Bangor, etc. R. R., 89 Me. 509; Wiese v. 
Rem me, 140 Mo. 289; Robinson v. Webb, 11 Bush, 464; 
Emmerson vy. Fay, 94 Va. 60; Independence (City) v. 
Slack, 134 Mo. 66. A provision in the contract, that 
the work must be performed under the direction of 
and to the satisfaction of the architects of the other 
party, does not alter the relations between the parties, 
since such provision is considered merely to preserve 
the right of inspection (Smith v. Milwaukee, etc. Ex- 
change, 91 Wis. 360; Crenshaw v. Ullman, 113 Mo. 
633), even though such inspector has the right to re- 
quire the contractor to discharge employees deemed 
by him to be inefficient. Robinson v. Webb, 11 Bush, 
464. Whatis an independent employment is a ques- 
tion of law to be decided by the court and not by the 
jury. Emmerson vy. Fay, 94 Va. 60. 

Liability of Contractee.—Though a party, who con- 
tracts with an independent contractor for the per- 
formance of certain work, is not responsible for the 
negligence of the contractor in performing such work 
under the rule of respondeat superior, yet he is not in 
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all cases exempt from liability for such negligence. 
If the work contracted for will necessarily produce an 
injury to a third party, the party, for whose benefit it 
is done, cannot shield himself behind an independent 
contractor. Williams v. Fresno, ete. Co., 96 Cal. 14. 
A cannot contract for blasting a ledge of rock on his 
own lot, which continues into B’s lot, and on which 
B’s house rests, if such blasting will necessarily injure 
B’s house. Brennan v. Schreiner, 20 N. Y. Sup. 130. 
A’s contractor for excavating A’s lot, cannot by his con- 
tract with A enter upon B’s lot, and make holes in 
B’s walls for the purpose of shoring them up without 
B’s consent, and, if he do so, A will be responsible for 
the injury caused thereby. Ketcham vy. Cohn, 22 N. 
Y. Sup. 181. Where the work contracted for is nec- 
essarily dangerous, the party for whose benefit the 
work is done is responsible to third parties, if by the 
negligence of the independent contractor they are in- 
jured by such work. Steinbock vy. Covington, ete. 
Co., 4 Ohio, N. P. 429; Crenshaw v. Ullman, 113 Mo. 
633; Independence (City) v. Slack, 134 Mo. 66; Wiggin 
y. St. Louis, 134 Mo. 558; Norwalk G. Co. v. Norwalk, 
63 Conn. 495; Engel v. Eureka Club, 59 Hun, 593. As 
to whether blasting rock in excavating for the founda- 
tions of buildings in cities is necessarily a dangerous 
work, is a question whereon the courts have disagreed 
(James v. McMinimy, 93 Ky. 471); some courts, con- 
sidering that such work is expedient and necessary 
and is often done without injury to adjoining prop- 
erty, have as a matter of law decided that such work 
is only dangerous when negligently done. French v. 
Vix, 21 N. Y. Sup. 1016. So a party is responsible for 
the damage done, if the act contracted for is unlaw- 
ful (Independence (City) v. Slack, 184 Mo. 66), or if it 

trespass on the rights of another. 
Remme, 140 Mo. 289; Crenshaw v. Ull- 
man, 1138 Mo. 683. If the contract specifies that 
the work shail be done in a particular way 
which is itself negligent (Brannock v. Elmore, 114 Mo. 
55), or the plans and specifications furnished to the 
contractor are inherently defective (Crenshaw v. Ull- 
mann, 113 Mo. 683; Williams v. Fresno, 96 Cal. 14), 
the same liability exists. Nor can the rule as to inde- 
pendent contractors be invoked to relieve a party from 
a liability he has himself by contract assumed. Wal- 
ler v. Lasher, 47 Ill. App. 609. Nor is there any ex- 
emption where the work contracted for has created a 
nuisance to the injury of another (Conners v. Hennes- 
sey, 112 Mass. 96; Wiese v. Remme, 140 Mo. 289; Bau- 
meister v. Markham [Ky., March, 1897], 39 S. W. Rep. 
844; Robinson v. Webb, 11 Busb, 464), or where it 
provides for the creation of a nuisance. Engel v. 
Eureka Club, 59 Hun, 598. In some cases it was held 
there was no liability unless such work necessarily 
created a nuisance (Baumeister v. Markham [Ky., 
March, 1897], 39S. W. Rep. 844; Robinson v. Webb, 
11 Bush, 464); in other cases it was considered that 
the liability would accrue if the performance of the 
work in the ordinary mode would naturally produce 
the nuisance. Carlson v. Stocking, 91 Wis. 482; James 
v. MeMinimy, 93 Ky. 471. When the creation of a 
nuisance is not apprehended, but it becomes unavoid- 
able in the prosecution of the work, it has been held 
that the contractee, so soon as he receives notice 
thereof, is bound to take such prompt and efficient 
means as arein his power to suppress the nuisance, 
else he will be responsible to third parties for subse- 
quent damages. James vy. McMinimy, supra. When 
a party owes a duty to the public, be cannot escape lia- 
bility by shifting it onto an independent contractor. In- 
dependence (City) v. Slack, 134 Mo. 66; City, ete. R. R. 
vy. Moores, 80 Md. 348. A city ordinance required the 


involves a 
Wiese v. 





owner or the contractor to roof over the sidewalk 
after the completion of the first story of a building in 
the course of construction. Where a person was in- 
jured by reason of a failure so to do, the owner was 
not allowed to escape liability because he had let the 
contract for the construction of the building to an in- 
dependent contractor. Smith v. Milwaukee, etc. Ex- 
change, 91 Wis. 360. A railroad charged by statute 
with the duty of providing and keeping in repair 
proper highway crossings, was not excluded from re- 
sponsibility for damages proceeding from an imper- 
fect crossing, because its road at that point was being 
constructed by an independent contractor, who had 
not yet surrendered its possession to the company. 
Taylor, etc. R. R. v. Warner (Tex. Civ. App., April, 
1895), 31 S. W. Rep. 66. Where a municipal corpora- 
tion has the duty, by express statute or by implication 
of law, of keeping its streets and crossings in reason- 
ably safe condition for public travel, such duty can- 
not be delegated to another as an independent con- 
tractor, so as to relieve itself from liability in that 
respect. Sterling v. Schiffmacher, 47 Ill. App. 141. 
Where powers are given to certain parties by city 
ordinances, they cannot relieve themselves from lia- 
bility by employing independent contractors to do 
work for them under the powers conferred. Colgrove 
v. Smith, 102 Cal. 220; Spence v. Schultz, 103 Cal. 208. 
A party cannot relieve himself from liability for the 
negligence of an independent contractor, when he 
knew that such contractor was without proper skill 
todo the work (Conners v. Hennessey, 112 Mass. 96; 
Brannock vy. Elmore, 114 Mo. 55); it is his duty to ex- 
ercise due care in order to select a contractor who is 
skillful and competent. Norwalk G. Co. v. Norwalk, 
63 Conn. 495; Berg v. Parsons, 84 Hun, 60. 
S. S. MERRILL. 








JETSAM AND FLOTSAM. 


OUT OF TUNE. 
We find a pleasant touch of Chief Justice Bleckley’s 
humor, in Peavy v. Georgia R. & B. Co., 81 Ga. 485. 
The action was by a passenger against a railroad com- 
pany forthe shooting of him by aconductor. The 
passenger, ‘‘with several drinks in his bosom and a 
pistol in his possession,’’ became profane and obscene, 
and when the conductor tried to expel him, he drew 
his pistol. The conducter retired and borrowed a 
gun from a sheriff, providentially on board with a 
prisoner, and thén returned and backed the plaintiff 
off the train. Once on mother earth, the plaintiff 
hurled a filthy insult at the conductor, and he fired, 
hitting the plaintiff three times, and the plaintiff fired, 
but in Spanish fashion, not hitting his target at all. 
The plaintiff (of course) got two verdicts, one of $1500 
and the other of $2200, but they were both set aside 
by the trial judge, and the last action of this sort was 
affirmed, the chief observing: ‘The plaintiff spoiled 
the instrument, and then sued the manager because 
the performer did not make good music. It was the 
plaintiff’s fault that the conductor was out of tune,” 
etc. The case was cited in a dissenting opinion in St. 
Louis, ete. Ry. Co. v. Jones, 64 Ark. 613, 39 L. R. A. 
784, where it is held that a railway company is liable 
forany great excess of force used by a conductor in 
an encounter with a passenger. This was when the 
conductor interfered to protect a girl of seventeen 
from adrummer who was endeavoring to ‘‘mash’’ 
her, and mashed the masher.—Green Bag. 
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CORRESPONDENCE. 


BANKRUPTCY. 
To the Editor of the Central Law Journal: 

Under new Bankrupt Law, can a debtor be dis- 
charged for his debts without any estate for the court 
to administer on? In other words, can adebtor go 
into a court of bankruptcy without any property and 
be discharged from his debts? P.C. J. 





BOOKS RECEIVED. 


A Treatise on the Law of Monopolies and Industrial 
Trusts, as Administered in England and in the 
United States of America. By Qharles Fisk 
Beach, Sr., Counsellor at Law. Author of ““Com- 
mentaries on the Law of Trusts and Trustees.” 
St. Louis: Central Law Journal Company, 1898. 








*  HUMORS OF THE LAW. 


“Prisoner, the jury has declared you guilty.” 

“Oh, that’s all right, judge; you’re too intelligent a 
man, I think, to be influenced by what they say.” 

A Georgia jury recently brought inthe following 
extraordinary verdict. ‘‘We, the jury, find the de- 
fendant almost guilty.” 

Professor Tracy Peck used to tell a story of how a 
Yale man saved his life. He was about to be hung in 
Texas for horse stealing and said ‘“‘Hold on, gentle- 
men, do you know who you are hanging? I ama 
graduate of Yale college and here is my diploma.” It 
being printed on vellum in Latin no one could read it, 
and thinking he must be an important personage they 
let him go free. 
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Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
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1. ADMINISTRATION—A ction to Foreclose Mortgage.— 
An administrator may maintain an action to foreclose 





a real estate mortgage executed to secure the payment 
of purchase money notes, one of which was made to 
his intestate, a married woman, as an inducement for 
releasing her dower and homestead rights in the mort- 
gaged premises.—GRUVER V. WALKOP, Neb., 75N. W. 
Rep. 1091. 


2. ADMINISTRATION—Executors--—Loss of Trust Funds. 
—The test of the liability of an executor for the loss of 
trust funds deposited in a bank which failed is whether 
he honestly exercised in the premises that degree of 
care which men of common prudence ordinarily exer- 
cise in their own affairs.—IN RE P&CK’S ESTATE, Minn., 
75 N. W. Rep. 1112. 


3. ADVERSE POSSESSION.—Mere claim of ownership 
of land, with frequent cutting and removing of timber, 
does not constitute such adverse possession as will 
ripen into title.—Ou1o & B.S. R. Co. v. WOOTEN, Ky., 
46S. W. Rep. 681. 


4. ADVERSE POSSESSION—Title Acquired Thereby.— 
Where one having a tax deed to vacant lots incloses 
the same with a substantial fence, and pays the taxes 
thereon for more than sev vn years, under the limita 
tion law of 1839, his title will defeat a recovery by the 
former Owner.—TAYLOR V. HAMILTON, IIll., 50 N. FE. 
Rep. 1064. 


5. APPEAL—Jurisdiction.—W here the amount involved 
is not sufficient to confer jurisdiction on the supreme 
court, and the record does not show that any question 
involving the construction of the constitution was pre 
sented for the consideration of the trial court, or that 
any right guarantied thereby was denied the losing 
party, the supreme court has no jurisdiction, and the 
appeal will not be considered.—PARLIN & ORENDORF 
Co. v. HorD, Mo., 468. W. Rep. 753. 


6. APPEAL—New Trial.—Rulings of the court below 
during the trial, instructions given and refused, and 
the sufficiency of the evidence to sustain the verdict, 
to be available in this court, must have been raised by 
the motion for a new trial.—HAaKE Vv. WOOLNER, Neb., 
75 N. W. Rep. 1087. 


7. APPEAL—Writ of Error—Bill of Exceptions.—W here 
the judge's certificate to a bill of exceptions verifies it 
in part only, and shows it to be in part untrue, the cer- 
tificate is not a lawful one, and the writ of error must 
be dismissed.—HAWKINS V. MAYOR, ETC., OF AMERICUS, 
Ga., 308. E. Rep. 519. 


8. ATTACHMENT—Rights of Creditor.—An attaching 
creditor is not in privity with his debtor, and cannot 
attack a transaction solely uponthe ground that it was 
a fraud upon his debtor, although the effect of it may 
have been to reduce his debtor’s ability to pay.—STANEK 
v. LIBERA, Minn., 75 N. W. Rep. 1124. 


9. ATTACHMENT—Shares of Non-resident in Foreign 
Corporation.—Shares owned by a non-resident defend 
ant in a foreign corporation cannot be reached by at 
tachment, though officers of the corporation are within 
the State, engaged in carrying on the corporate busi 
ness.—NEW JERSEY SHEEP & WOOL Co. V. TRADERS’ 
DEPOSIT Bank, Ky., 468. W. Rep. 677. 


10. BENEFICIAL ASSOCIATIONS—Beneficiaries.—Under 
the constitution of a benevolent association, provid 
ing that a benefit certificate must be payable to per- 
sons dependent on the member, a child (who lived 
with her parents) whom a member promised to clothe, 
educate and support, but who only paid for some 
music lessons, and presented her with a dress, a pair 
of shoes, and a watch, is not dependent on him, so as 
to authorize a recovery on a certificate payable to her. 
—OFFILL V. SUPREME LODGE KNIGHTS OF HONOR, 
Tenn., 468. W. Rep. 758. 


11, BILLS AND NOTES—Extinguishment of Note by 
Transfer.—The sale and delivery of a note by the payee 
after maturity to a firm of which one of two obligors is 
a member extinguishes the note as to both obligors.— 
LoGan COUNTY Nat. 
Rep. 675. 


BANK V. BARCLAY, Ky., 468. W. 
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12. BILLS AND NOTES—Release of Sureties.—A note 
executed with two sureties was indorsed by payee and 
discounted at bauk. Not being paid when due, a re- 
newal was made, at the request of the bank, payable 
to it, and signed by the maker, sureties and the payee, 
who signed upon its face, apparently as co-surety, but 
with the understanding between the bank and himself 
that his liability was to remain unchanged. The re- 
newal note, being unpaid, was again renewed, but the 
payee of the original note was permitted by the bank 
to sign upon the back as indorser. Held that, the lia- 
bility of such payee being secendary to that of the 
sureties, the change of signature allowed by the bank 
in the lust renewal note did not release the sureties.— 
COMMERCIAL BANK OF UNION CITY V. LaYNE, Tenn., 46 
Ss. W. Rep. 762. 

13. BUILDING AND LOAN ASSOCIATIONS—Validity of 
Contracts.—The act of 1891 requiring foreign corpora- 
tions to register their charters as « condition of doing 
business within the State, andthe act of 1895, govern- 
ing such corporations, have no application to a foreign 
building and loan association having no agents or local 
boards within this State, which made a loan to a resi- 
dent directly from and payable at its home office.— 
NEAL V. NEW SOUTH BUILDING & LOAN ASSN., Tenn., 46 
S. W. Rep. 755. 

14. CARRIERS—Delivery.—When a common carrier 
has,on demand of the true owner, having a right of 
possession, delivered to him the property bailed, it is 
a complete justification for non-delivery according to 
the direction of the bailor.—THOMA4S V. NORTHERN PAC. 
Exp. Co., Minn., 75 N. W. Rep. 1120. 


15. CARRIERS—Live Stock Contracts.—A contract to 
ship cattle made with defendant railroad company, re- 
lieving it of all liability beyond the line of its own 
road, does not permit defendant to escape the conse- 
quences of its failure to comply with the shipper’s re- 
quest to unload the cattle after being kept in the cars 
for more than 28 hours, contrary to Rev. St. U. S8.§ 
4386, though after the connecting carrier had refused 
to take the cars; and it is immaterial that the shipper 
has a remedy against the connecting carrier for refus” 
ing to accept and unload the cattle.—Tgexas & P. Ry. 
CO. V. BIRCHFIELD, Tex., 46S. W. Rep. 908. 


16. CARRIERS—Passengers.—One who is on board a 
train for the carriage of passengers, and not occupying 
an unusual place thereon, or connected with the car- 
rier as agent or servant, is presumed to be a passen- 
ger, notwithstanding the ticket which he presented 
had been purchased and one portion of it used by 
another person, and that the conductor refused to ac- 
cept it, and demanded payment of fare, which was re- 
fused.—ISEMAN V. SOUTH CaROLINA & G. R. Co., 8S. 
Car., 308. E. Rep. 488. 

17. CARRIERS—Shipment of Live Stock—Parol Con- 
tract.—Plaintiff loaded his cattle on defendant’s cars 
under a parol contract, which did not limit its com- 
mon-law liability. When thetrain was about to start, 
defendant’s agent refused to transport the cattle until 
plaintiff signed a shipping contract which limited the 
company’s liability to damages by negligence, and 
which increased the rate of carriage, although it re- 
cited it was executed ‘‘in consideration of a reduced 
rate and otherconsiderations.” Held, that the written 
contract was witheut consideration.—Texas & P. Ry. 
Co. v. AVERY, Tex., 468. W. Rep. 897. 

18. CARRIERS—Upnjust Discrimination.—Const. § 215, 
providiug that all railway companies shall transport, 
deliver and handle “freight of the same class for all 
persons, associations or corporations from and to the 
same points and upon the same conditions in the same 
manner and for the same charges and for the same 
method of payment ;” and section 217, fixing the penalty 
for “willfully or knowingly” violating any provision 
of section 215, are final and self-executing; and so Ky. 
St. §§ 817, 819, defining and fixing the punishment for 
the offense of unjust discrimination, conflict there- 
with, and they are void.—LOUISVILLE & N.R. CO. Vv. 
COMMON WEALTH, Ky., 468. W. Rep. 702. 





19. CARRIERS OF PASSENGERS—Liability to Passen- 
gers.—A passenger in charge of stock left the caboose, 
where he was assigned to ride, and got on the engine 
without permission or direction of any one in charge 
of the train, and,in dismounting therefrom, was in- 
jured. Held, that he could not recover, unless the in- 
jury was the result of wanton wrong of the company 
or its employees.—MOBILE & O. R. Co. V. BOGLE, Tenn., 
468. W. Rep. 7 

20. CARRIEKS OF PASSENGERS — Refusal to Stamp 
Ticket— Damages.—The refusal of a ticket agent of de- 
fendant railroad company to sign and stamp a return 
ticket so as to make it good for the return trip, because 
he thought the signature was not genuine, but without 
malice or oppression, does not warrant the allowing 
of exemplary damages, where a friend at once ad- 
vanced the money to plaintiff for a return ticket, which 
was accepted, and thereby avoided all inconvenience 
or suffering from the agent’s acts.—NEW YORK, T. & 
M. R. Co. v. LEANDER, Tex., 468. W. Rep. 843. 

21. CARRIERS OF PASSENGERS—Tickets—Signature.— 
Where a railroad ticket provided that it should be 
signed by the purchaser, who should also, when re- 
quested, sign his name for identification, and that the 
agent selling it had no authority to alter or waive any 
of its terms,one who purchased such ticket at a re- 
duced rate in consideration of a compliance with its 
terms, of which he was made acquainted, is thereby 
bound, notwithstanding an alleged waiver by said 
agent of bis signing; and, when ejected from a train 
because of his refusal to sign the ticket or pay full 
fare, he cannot recover, except for the use of excessive 
force in ejecting him.—KETCHESON V. SOUTHERN Pac. 
Co., Tex., 468. W. Rep. 907. 

22, CHATTEL MORTGAGE—Levy—Priorities.—A chattel 
mortgage made and filed for record, in accordance 
with an agreement between the parties thereto that 
the mortgagor would give security of that kind, prima 
JSacie vested the mortgagee with the right of possession 
of the property mortgaged, as against an officer levy- 
ing on the said property in the interval of time be- 
tween such filing and the mortgagee’s acquisition of 
knowledge that such filing had actually taken place.— 
REIN V. KENDALL, Neb., 75 N. W. Rep. 1104. 

23. CONTRACTS — Illegal Performance of Valid Con- 
tract.—A lawful contract to lay a drain, although car- 
ried out in an illegal manner, because no permit was 
obtained, and the work was not done by a registered 
plumber, as required by law, cannot be declared i!- 
legal, as a whole, so as to prevent a recovery under it, 
although plaintiff sets out the manner in which it was 
carried out in his declaration.—Fox v. ROGERS, Mass., 
50 N. E. Rep. 1041. 

24. CONTRACT—Parol Evidence.—Where negotiations 
take place between parties which result in their reach- 
ing an agreement in reference to the subject-matter of 
the negotiations, and the parties subsequently reduce 
their agreement to writing, and sign and deliver the 
same, then,in the absence of fraud or mistake, or an 
ambiguity in the writing, it constitutes the best and 
the only competent evidence of the contract originally 
made.—SYLVESTER V. CARPENTER PAPER CO., Neb., 75 
N. W. Kep. 1092. 

25. CONTRACTS—Whether of Sale or Agency.—An 
agreement, whereby a manufacturer purports to ap- 
point a firm his agent, stipulated that the title to the 
goods was to remain in the former, but that the latter 
was to guaranty the sale ofthe goods, and remit for 
all goods consigned at the end of 60 days, whether sold 
or not, or whether collected for or not, without mak- 
ing any provision for the return of apy unsold goods 
or any report of sales. Held a contract of sale, and not 
of agency.—ARBUCKLE V. GATES, Va., 308. E. Rep. 496. 

26. CONTRACTS IN RESTRAINT OF TBADE.—A contract 
by which the buyer agrees to keep for sale no beer ex- 
cept that furnished by the seller, and the seller agrees 
to sell to no other persons at a certain town, is within 
Sayles’ Ann. Civ. St. 1897, art. 6313, avoiding contracts 
to restrain trade, or prevent competition in the sale of 
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commodities.—TEXAS BREWING CO. v. DURRUM, Tex.’ 
468. W. Rep. 880. 

27. CONTRACT INDUCED BY FRAUD.—A contract in- 
duced by iraud is voidable only, atthe option of the 
party defrauded, and he may rescind the contract if 
he can restore what he has receivedin kind, and re- 
cover the consideration paid; or, if he has paid noth- 
ing, repudiate the contract, and plead the fraud as a 
complete defense to an action thereon; or he may re- 
tain what he has received under the contract, and re- 
cover damages forthe deceit.—WILSON Vv. HUNDLEY, 
Va., 308. E. Rep. 492. 

28. CORPORATIONS—Notice—Trusts.—Where one of a 
firm of real estate agents negotiating a loan, from 
which a large indebtedness from their client to them 
will be paid, is also the president of the corporation 
loaning the money, he does not represent the corpora- 
tion so as tocharge it with knowledge possessed by 
him that first mortgagees were to he paid out of the 
proceeds of the loan.—SEAVERNS V. PRESBYTERIAN HOs- 
PITAL, Ill.,50 N. E. Rep. 1079. 

29. CouRTs — Jurisdiction.—Where a municipality 
sued under Act July 1, 1887, providing for indemnifica- 
tion of owners of property destroyed by mobs, had 
judgment, and on appeal to the appellate court as- 
signed no cross error, and had preserved no exception 
to the refusal of the trial court to instruct that the act 
was unconstitutional, it could not move a dismissal in 
the appellate court for lack of jurisdiction on the 
ground that a constitutional question was involved.— 
CITY OF SPRING VALLEY V. SPRING VALLEY COAL Co., 
Ill., 50 N. E. Rep. 1067. 

30. CRIMINAL EVIDENCE — Evidence of Prior Theft.— 
Evidence showed that an accomplice suggested a prior 
theft, knew of its commission, and in planning a sub- 
sequent theft suggested that it be done inthe same 
manner. Held, that the previous theft was admissible 
against him on trial for the subsequent theft.—HOLT Vv. 
STATE, Tex., 468. W. Rep. 829. 

31. CRIMINAL EVIDENCE — Homicide — Threats.— 
Threats made by deceased against the life of accused, 
and discussed in the latter’s brief on appeal as uncon- 
stitutional, and to which he made no reference when 
testifying, will be considered as uncommunicated, 
though, in an affidavit for continuance, accused stated 
that prior to the homicide an absent witness had com- 
municated them to him.—TURNER V. STATE, Tex., 46S. 
W. Rep. 830. 

32. CRIMINAL Law—Change of Venue—Prejudice.— 
Code Cr. Proc. 1895, art. 615, providing for a change of 
venue when there exists ‘‘so great a prejudice” against 
the accused as to preclude a fair trial, refers to a preju- 
dice which may exist either as against the accused 
himself, or by reason of a prejudgment of his cause.— 
MEYERS V. STATE, Tex., 468. W. Rep. 817. 

33. CRIMINAL Law— Embezzlement.—One who re- 
ceives money, a portion of which belongs to himself, 
as a commission, and which he is entitled to retain as 
such, is not guilty of embezzlement, though he con- 
verts the whole to hisown use.—STONE Vv. COMMON- 
WEALTH, Ky., 46S. W. Rep. 721. 

34. CRIMINAL LAw—Homicide—Malice.—To constitute 
murder, the killing must have been done with “malice 
aforethought,” and it is error to instruct the jury that 
they may find defendant guilty of that offense if they 
believe he did willfully, feloniously, and “maliciously” 
kill the deceased.—TuTT Vv. COMMONWEALTH, Kiy., 46 8. 
W. Rep. 675. 

35. CRIMINAL Law—Indictment — Homicide.—Under 
an indictment for willfully and maliciously striking 
and wounding B, with intent to kill, the accused was 
entitled toa plain instruction that, ifthe jury had a 
reasonable doubt whether he willfully and maliciously, 
or in sudden affray, or in suddea heat and passion, 
struck B with adeadly weapon,they should convict 
him of the lesser offense, and should not convict of 
either unless they believed beyond a reasonable doubt 
he was guilty.—WILLIs Vv. COMMONWEALTH, Ky., 46 8. 
W. Rep. 699. 





36. CRIMINAL Law — Larceny.—Prosecuting witness 
was induced to goto the office of defendant, who told 
him he was sick, and insisted on making a physical 
examination, to which witness consented. After the 
examination, defendant falsely told him he was af.- 
fected with various diseases; that the treatment had 
already begun, and would haveto be settled for, de- 
manding $150, but finally offering to take a draft fora 
less sum, and a notefor the balance. Prosecutor in- 
dorsed the draft, and signed the note, and gave them 
to defendant, taking a prescription which he had filled 
ata drugstore. He told the clerk at the drug store 
about the contract, saying his wife would not be 
pleased with it, and he was afraid that defendant would 
not carry itout. Held,that defendant’s taking of the 
draft was not larceny.—STEWARD V. PEOPLE, IIl., 50 N. 
E. Rep. 1056. 


37. CRIMINAL LAaw—Pardon of Misdemeanant.—Const. 
1395, art. 4, § 11, givesthe governor authority ‘‘to re- 
mit fines and forfeitures’? underrules prescribed by 
the legislature. Code Civ. Proc. 1895, art. 1016, pro- 
vides that “in all criminal actions, except treason and 
impeachment, the governor shall have power after 
conviction to remit fines, to grant reprieves, commuta- 
tions of punishments and pardons.” Held, that a par- 
don granted by the governor cannot operate asa re- 
lease of the payment of costs adjudged against a mis- 
demeanant.—ExX PARTE MANN, Tex., 468. W. Rep. 828. 


38. CRIMINAL LAW—Plea of Guilty.—A pleaof guilty 
is properly entered where a sane defendant so pleads 
after being warned of the consequences of his plea, 
and where not influenced by fear, persuasion, or delu- 
sive hope of pardon.—KING v. STATE, Tex., 46 8. W. 
Rep. 813. 

39. CRIMINAL LAW — Robbery — Indictment.—Code 
Proc. § 1253, providing that, in an indictment or Infor- 
mation for larceny or embezzlement of money, it is 
sufficient to allege it to be of money, without specify- 
ing the coin, number, denomination, or kind thereof, 
applies to indictment for robbery.—STATE V. JOHNSON, 
Wasb., 53 Pac. Rep. 667. 


40. CRIMINAL Law—Sentence—Repea!l of Act.—W here 
a section of an act which prescribed a punishment for 
its violation was repealed before conviction and sen 
tence-for violating it, the court had no jurisdiction to 
pronounce sentence.—STATE V. MANSEL,S. Car., 30 S. 
E. Rep. 481. 


41. DEATH BY WRONGFUL ACT.—3 How. Ann. 8t. § 7397, 
provides that a cause of action for negligent injuries to 
the person shall survive. Sections 8313, 8314, 2 How. 
Ann. St., provide for an action for death by wrongful 
act which may be brought by the personal representa. 
tives of deceased forthe benefit of their heirs to the 
extent of the pecuniary injury resulting to them from 
the death. Held, that said statutes do not give a right 
of action for injuries for the benefit of the estate in 
case of death from the injuries, and also allow the heirs 
to recover the pecuniary loss resulting tothem from 
the death; but section 7397 applies only where death 
results from other causes than the injuries, the other 
two sections applying where the death results from the 
injuries, whether it was instantaneous or not.—SWEET 
LAND V. CHICAGO, ETC. R. Co., Mich., 75 N. W. Rep. 1066. 

42. DEED—Husband and Wife — Acknowledgment.— 
Where a notary, in taking a married woman’s acknow!- 
edgment toa deed, complete in itself, conveying the 
husband’s homestead, explained the effect of the act 
as passing the fee, it was not necessary for him to also 
explain to her another instrument executed on the 
same day, as a part of the same transaction, by her 
husband and the grantee, whereby the grantee agreed 
to reconvey at a certain price within three years, and 
the husband agreed to pay a certain rent during such 
time.—ANDREWS V. BONHAM, Tex., 46 S. W. Rep. 902. 

43. DEEDS — Effect.—A grantor delivered the deed to 
the grantee’s agent, and subsequently, at the agent’s 
request, he executed and delivered a deed of the same 
property to a third person, without consideration, 
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which was recorded. The first deed was never re- 
corded, and it did not appear what became of it. Held, 
that the title vested in the grantee in the first deed on 
delivery, and the subsequent deed conveyed nothing. 
—PARSONS V. HART, Tex., 46 8S. W. Rep. 856. 

44. DOWER — Estimation.—When a widow elects to 
take a gross sum in settlement of her claimfor dower 
in her deceased husband’s estate, the sum allotted to 
her should be estimated upon the basis of her age at 
the time of her husband’s death, and upon the basis of 
the value ofthe lands ofthe estate at the time the 
gross sum is assigned to her; and she having, by virtue 
of her dower right, a vested interest in one-third of the 
accruing rights and profits, she should likewise be al- 
lowed that sum in addition tothe valueof her dower 
estate, estimated as above indicated, subject to any 
proper deduction on account of anything she may have 
received upon such rents and profits, or toany fair 
eharge against her for use and occupation of the 
realty.—JOHNSON V. GORDON, Ga., 308. E. Rep. 507. 

45. ELECTIONS—Ballots—Illegal Use of Pasters.—Elec- 
tion Law, §14, provides that the names ofall candi- 
dates shall be printed on the ballots. Section 23 pro- 
vides that, when the name whom the elector desires to 
vote for is not printed on the ballot, he may write such 
name thereon. Held, that ballotson which a candi- 
date’s name was placed by the voter by putting a pre- 
pared paster over or near his opponent’s name, and 
making a cross opposite are illegal.—ROBERTS V. 
QuEST, Ill., 50 N. E. Rep. 1073. 

46. EMINENT DOMAIN—Condemnation Proceedings.— 
Where, in an action by landowners to enjoin condem- 
nation proceedings by a railroad company, it was held 
that the company must, as a condition of further 
prosecuting such proceedings, pay to the landowners 
the value of land previously ceded to the company on 
condition that no more was to be taken, and the com- 
pany thereafter elected of record to pay the value of 
the land previously ceded, and moved for a jury trial 
as toits value, the company had theright, notwith- 
standing such election, to dismiss the condemnation 
proceeding, thus dispensing with the trial of the issue 
as tothe value of the land previously ceded.—Corn- 
WALL V. LOUISVILLE & N. R. Co., Ky., 46S. W. Rep. 685. 

47. EMINENT DoMAIN—Power to Condemn—Railroads. 
—Const. 1895, art. 10, § 1, granting railroad companies 
the right to intersect, connect with, or cross other rail- 
roads, and Rev. St. 1895, arts. 4440-4442, 4445, providing 
thata railroad company may cross or unite its road 
with any other railroad, at any point on its road, give 
one railroad company a right to condemn the right of 
way of another, when necessary to cross it for the pur- 
pose of making connection with a third road, even 
though the first and last roads do not intersect.—SAaBINE 
& E. T. Ry. Co. v. GULF & I. Ry. Co. OF Texas, Tex., 46 
S. W. Rep. 784. 

48. EVIDENCK—Agency.—The declaration of an agent 
cannot prove agency.— FONTAINE CROSSING & ELECTRI- 
CAL Co. Vv. RaucH, Mich., 75 N. W. Rep. 10€38. 

49. EVIDENCE — Agent’s Declarations.—In an action 
against a wife alone, Where the pivotal question was 
whether she was the owner of a business managed by 
her husband in his name with the addition “& Co.,” 
for the debts of which it was sought to charge her, evi- 
dence of statements made by him to the effect that she 
was the sole owner of the business are inadmissible.— 
COLDWATER Nat. BANK V. BUGGIE, Mich., 75 N. W. Rep. 
1057. 

50. EVIDENCE — Conflict of Laws.—In the absence of 
proof, the law of another State, where a contract was 
entered into, will be presumed to be the same as that 
of the State where the contract is sought to be enforced. 
—BURGESS V. WESTERN UNION TEL. CO., Tex., 46 S. W. 
Rep. 794. 

51. EXECUTION — Exemptions — Farming Utensils.— 
Code Civ. Proc. § 690, cl. 3, exempting farming utensils 
and implements of husbandry from execution, ex- 
empts all the farming implements of the judgment 
debtor, regardless of their value, or the amount of land 





which may be cultivated therewith.—SPENCE V. SMITH 
Cal., 53 Pac. Rep. 653. 

52. EXECUTION—Exemptions—Salary of Public Offi- 
cer.—The salary of a public officer cannot be inter- 
cepted, in the hands ofthe State orthe municipality 
whose officer he is, by legal process or proceedings in 
favor of his creditors.—ORME V. KINGSLEY, Minn., 75 N. 
W. Rep. 1123. 

53. EXECUTIONS—Vacation—Priority.—Rev. St. ch. 77, 
§ 1, provides “‘that there shall be no priority of the lien 
of one judgment over that of another rendered at the 
same term of court oron the same day in vacation.” 
Held, that executions on judgments confessed on dif- 
ferent days ‘‘in vacation,” within the meaning of Prac- 
tice Act, § 65, are entitled to priorities, since the stat- 
ute, in referring to terms of court, cannot be construed 
as applying to vacations,on the ground ofthe sup- 
posed intention of the legislature.—CoE v. HaLLam, 
Ill., 50 N. E. Rep. 1072. 

54. FEDERAL Courts—Judgment Liens — Extent.—A 
judgment of the circuit court of the United States, prior 
to the act of congress (25 Stat. 357) regulating such liens, 
operated as alien upon all lands of the judgment debtor 
situated in the district for which the court was holden. 
—RocK ISLAND NAT. BANK V. THOMPSON, [11.,50 N. E. 
Rep. 1089. 

55. FRAUDULENT CONVEYANCES — Evidence.— Where a 
bill to set aside conveyances of real estate to the debt- 
or’s wife alleged that it was purchased with money 
furnished by the husband and held by the wife for him, 
and the answer denied that the lands were purchased 
with the husband’s money, and alleged that they were 
purchased withthe wife’s funds, and were her sepa- 
rate property, the burden was on complainants.— 
WALTERS V. BRowN, Tenn., 468. W. Rep. 777. 


56. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—A transfer which is fraudulent as regards 
the grantor’s creditors is not fraudulent as regards the 
grantee, unless he knew ofthe grantor’s intent, and 
participated in it.—FARMERS’ BANK OF CONCORDIA V. 
WORTHINGTON, Mo., 468. W. Rep. 745. 

57. HABEAS CoRPUS — Constitutionality of Statute.— 
Rev. St. 1898, ch. 65, § 22, enumerating the causes for 
which a prisoner in custody by virtue of process from 
a legally constituted court may have a writ of habeas 
corpus, does not allow a writ for the purpose of attack- 
ing the constitutionality of the statute under which 
the conviction was had. The proper remedy is by ap- 
peal or writ of error.—PEOPLE V. Jonas, IIl.,50 N. E. 
Rep. 1051. 

58. Habeas CorPus—letition.—The petition should 
state in what the illegality of the imprisonment con- 
sists, and this should be done by stating facts as dis- 
tinguished from were conclusions of law.—STATE Vv. 
Goss, Minn., 75 N. W. Rep. 1132. 

59. HiGHWaYs — Dedication — Estoppel.—Where the 
dedication of a street is invalid, one who purchases a 
lot in the subdivision with reference tothe invalid 
plat, the description of which shows that it does not 
embrace any part of the street bordering it, is estopped 
from denying the existence of the street.—Rusk Vv. 
BERLIN, Iil., 50 N. E. Rep. 1071. 

60. HOMESTEAD — Abandonment.—One does not lose 
his right of homestead by death of his wife and re- 
moval of his children, provided he still resides at his 
old home.—GRAY V. PATTERSON, Ark., 468. W. Rep. 730. 

61. HOMESTEAD IN DECEASED WIFE’S LAND.—Since 
the right toa homestead depends entirely upon statu- 
tory provisions, and the statute of Missouri nowhere 
gives a surviving husband a homestead in his deceased 
wife’s lands, he cannot assert such a right against her 
devisees.—RICHTER V. BOHNSACK, Mo., 46 S. W. Rep. 
748. 

62. HOMESTEAD OF HUSBAND — Levy.—A husband oc- 
cupying a farm afterthe death ofthe wife is entitled 
to designate and hold 200 acres thereof as a homestead, 
exempt from creditors; and it is immaterial whether 
the farm belonged tothe husband orto the wife, or 
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part to the one and part to the other, or whether it was 
community property.—BEALL Vv. HOLLINGSWORTH, 
Tex., 468. W. Rep. 881. 

63. INJUNCTION—Action on Bond.—All reasonable and 
necessary counsel fees, expenses, and costs which 
plaintiff has paid, or for which he has become liable, 
by reason ofthe injunction, and the depreciation in 
value of the judgment debtor’s property (on which the 
judgment wasa lien) during the time the injunction 
was in force, are proper elements for consideration in 
determining what damages plaintiff has sustained.— 
GIBSON V. REED, Neb., 75 N. W. Rep. 1085. 

64. INSURANCE — Waiverof Appraisement.—Where 
a tacit agreement is reached between the agent 
ofan insurance company and the insured upon all 
points touching the loss except the amount, and the 
company retains the proofs of loss sent it without ob- 
jection, the circumstances establish a waiver of ap- 
praisement and every other point except as to the 
manner of determining the amount of loss.— HARTFORD 
FIRE Ins. CO. Vv. CANNON, Tex., 468. W. Rep. 851. 

65. INTEREST.—A written instrument, whereby the 
makers promised to pay in six months after date the 
sum of $5,000, with interest at six per cent. per annum, 
held to draw interest from its date, notwithstanding 
the fact that in said instrument there was a condition 
that it should not become due and payable until the 
payee should rendera true and just account of all 
moneys received and disbursed by him as Indian agent 
under his bond, and until such account had been ac- 
cepted, and on such acceptance there had been a dis- 
charge of him from all liability for moneys, by the 
government of the United States of America.—JEWETT 
Vv. MCGILLICUDDY, Neb., 75 N. W. Rep. 1100. 

66. INTOXICATING LIQUORS—License—Validity.—The 
taxing clause of a county ordinance provided that 
every person who should sell intoxicating liquors in 
quantities less than one quart should obtain a license, 
and pay therefor $100 per year. Held, that since this 
clause did not impose a license for carrying on the 
business of selling liquor, as authorized by St. 1893, p. 
358, but imposed it for the simple act of selling, and ap- 
plied to each sale before it was made, it could not be 
changed by implication from the wording of other 
sections of the ordinance, which suggested an inten 
tion to tax the business itself.—COLUSA COUNTY V. 
SEUBE, Cal., 53 Pac. Rep. 655. 

67. JUDGMENT.—A personal judgment against a party 
who is no longer in court is absolutely null.—ANn- 
HEUSER BUSCH BREWING ASSN. V. HIER, Neb., 75 N. W. 
Rep. 1111. 

68. JUDGMENT — Admissibility in Evidence.—Under 
Const. U.S. art. 4,§ 1, providing that full faith and 
credit shall be given in each State to the judicial pro- 
ceedings of every other State, a foreign judgment, 
properly authenticated, is prima facie evidence that it 
was rendered by a court of competent jurisdiction, in 
conformity to the laws of the State in which it was 
rendered.—COSKEY V. WOOD, S. Car., 30S. E. Rep. 475. 

69. JUDGMENT— Lien.—A creditor, whose judgment is 
subsequent to a deed of trust on the debtor’s land, has 
only alien on his equity of redemption, and cannot 
have the deed of trust enforced, and the land sold to 
pay the debts thereby secured, until default.—WYTHE- 
VILLE CRYSTAL IC& & Dairy CO. v. FRICK CO., Va., 308. 
K. Rep. 491. 

70. LANDLORD AND TENANT—Liens for Rent.—Under 
Rev. St. 1895, art. 3235, giving a landlord a lien on the 
crop raised on rented land, which continues in force 
as long as the products remain on the premises and for 
one month thereafter, the landlord has no lien on the 
proceeds of the sale of the products by the tenant in 
the hands of a purchaser.—NEWMAN V. WARD, Tex., 46 
8. W. Rep. 868. 

71. LIBEL—Evidence.—Although a defamatory article 
appears on its face to refer to the managing agent of a 
corporation individually, it may be shown by extrinsic 
facts that it was pablished of and concerning the cor. 
poration acting through ite agent, and would be so 





understood by those who read it.—MARTIN CouNTY 
BaNK V. Dar, Minn., 75 N. W. Rep. 1115. 

72. LICENSE TO FLOOD LAND—Scope and Effect.— 
Where the owner of a lot issues a license to flood it, he 
cannot complain if the configuration of the ground is 
such that an adjoining lot uwned by him is flooded in 
attempting to flood the one specified in the license, but 
he may exclude the water from that lot.—SIMPSON vy. 
WaBASH R. Uo., Mo., 468. W. Rep. 739. 


73. LIMITATIONS— Official Bond.—Action on county 
treasurer’s bond, conditioned that he perform the 
duties of the office required by law, is not within the 
limitation applicable to ‘‘an action on a contract in 
writing, or liability, express or implied, arising out of 
a written agreement,” the obligation which the treas- 
urer has not performed being his statutory duty to pay 
over county funds to his successor, and the bond being 
collateral security.—SPOKANE COUNTY V. PRESCOTT, 
Wash., 53 Pac. Rep. 661. 


74. LIMITATIONS OF ACTIONS — Mortgages.—The de 
fense of limitations in an action to foreclose a mort- 
gage, which could have been raised by the mortgagor, 
is not available to the purchaser of the mortgaged 
premises at execution sale.—BOARD OF CHURCH EREC- 
TION FUND OF GENERAL ASSEMBLY OF PRESBYTERIAN 
CHURCH IN UNITED STATES OF AMERICA V. FIRST PRES- 
BYTERIAN CHURCH OF SEATTLE, Wasb., 53 Pac. Rep. 671. 


75. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—Unless mental immaturity or infirmity is 
shown, a servant is charged with notice of dangers ob 
vious to persons of ordinary intelligence and fore- 
sight, and cannot recover irom his master because of 
injuries resulting therefrom, on the ground that he 
was inexperienced in the use of the machinery in 
which such danger existed, and was not warned 
thereof.—NORFOLK BEET SUGAR CO. V. PREUNER, Neb., 
75 N. W. Rep. 1097. 


76. MASTER AND SERVANT — Injuries to Telephone 
Lineman.—A lineman in the employ of defendant, a 
telephone company, whose linemen ucted as in- 
spectors, cannot recover for an injury caused by the 
breaking of an insulator on a pole used in common by 
defendant and a street-railway company, whereby a 
wire used by the latter to support its trolley wire be- 
came charged with electricity, and plaintiff, upon 
touching it, received a shock, causing him to fall to 
the ground, when he could have discovered it was so 
charged by testing it with apparatus he had with him. 
— ANDERSON V. INLAND TELEPHONE & TELEGRAPH CO., 
Wasb., 54 Pac. Rep. 657. 

77. MASTER AND SERVANT — Negligence—Dangerous 
Appliances.—An instruction, in an action to recover 
for persona! injuries, that, if the jury find for plaintiff, 
they are to consider his suffering, loss of time and 
wages, impairment of his ability to earn a livelihood, 
and his permanent injury, if it be permanent, is not a 
charge upon questions of fact, where defendant does 
not deny the injury, but only its nature, extent and 
consequences, and where the jury were further in- 
structed that they were to determine from the evi- 
dence the extent of plaintiff’s injuries, and remunerate 
him accordingly. Itis the duty of the master to pro- 
vide suitable machinery and appliances, and keep 
them in proper repair, and the servant is not bound to 
ascertain whether the master has so acted.— BUSSEY V. 
CHARLESTON & W. C. Ry. Co., 8. Car., 308. E. Rep. 477. 

78. MASTER AND SERVANT—Railroads—Negligence.— 
Relatively to an employee of a railroad company, who, 
in the performance of his regular daily work for the 
company, had walked over or near a defective place in 
the track hundreds of times during a considerable 
period, and who had thus become fairly chargeable 
with a knowledge of the existence of the defect, it was 
not, on the company’s part,an act of negligence to 
allow the same to remain unrepaired.—WALKBR V. 
ATLANTA & W. P. BR. Co., Ga., 308. E. Rep. 503. 

79. MECHANICS’ LigENS—Homestead.—Under a con- 
tract with husband and wife to furnish labor and ma 
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terial for the improvement of their homestead, the 
contractor furnished money to the husband, who paid 
for the labor and material therewith. Held such per- 
formance as entitled contractor to his lien.—FIRST 
NaT. BANK OF MUSCOGEE V. CAMPBELL, Tex., 468. W. 
Rep. 845. 

80. MORTGAGES—Complaint.—A mortgage given to 
secure a series of notes is properly set forth as one 
cause of action; it is not necessary to state a separate 
cause for each note.—SEATTLE TRUST Co. Vv. KERRY, 
Washb., 53 Pac. Rep. 665. 

81. MORTGAGES — Deficiency Judgment.—Complaint 
praying for judgment for sum secured by mortgage, 
that the mortgage be foreclosed, the premises sold, 
and the proceeds applied on the mortgage, and for 
general relief, authorizes judgment for amount due, 
with provision that execution issue for any part re- 
maining unpaid after sale of the premises and proper 
application of the proceeds.—ROGERS V. TURNER, 
Wash., 53 Pac. Rep. 663. 

82. MORTGAGE FORECLOSURE—Lien of Judgment.— 
Judgment against mortgagors in decree of foreclosure 
becomes alien on the general property of the judg 
ment debtors before exhaustion of the mortgaged 
premises and development of a deficiency.—W. P. 
FULLER & Co. V. HULL, Wash., 53 Pac. Rep. 666. 

83. MORTGAGE FORECLUSURE—Redemption.—If, of an 
order of confirmation of a sale of real estate under a 
decree of foreclosure of a mortgage, there has been 
perfected an appeal to this court, also the execution 
and approval of the proper appeal bond, the mort- 
gagor may redeem from the sale at any time prior to 
the decision or decree of this court, by which the order 
of confirmation may become of force and operative.— 
PHILADELPHIA MORTGAGE & TRUST CO. V. GUSTUS, Neb., 
75 N. W. Rep. 1107, 


84. MORTGAGE OF HOMESTEAD.—A deed of trust of a 
homestead is a valid lien thereon, where the grantor 
at the time of its execution is unmarried, though the 
head of a family.—DAvIs v. CONVERSE, Tex., 46S. W. 
Rep. 910. 


85. MORTGAGE OF WIFE’S SEPARATE ESsTATE—Ac- 
knowledgment.—Shannon’s Code, §§ 4242-4246, provides 
that a married woman may convey or mortgage her 
separate estate without her husband’s concurrence or 
consent, “provided her privy examination to any 
deed, mortgage or other conveyance shall take place 
before a chancellor or circuit judge of this State, or 
clerk of the county court.” Held, that a husband’s 
and wife’s acknowledgment of a mortgage of her sep- 
arate estate in the State, before a clerk of a county 
court in Texas, without any privy examination of the 
wife, is fatally defective, so far as it relates to the 
wife.—HUFF v. GLENN, Tenn., 468. W. Rep. 766. 


86. MUNICIPAL CORPORATIONS—Assessments for Street 
Improvements.— Where the entire cost of a street im- 
provement, for a part of which the city is liable, has 
been charged against the property holders, neither the 
city nor the property holder is liable for interest on 
any part of the contract price until the erroneous ap- 
portionment has been corrected, and the amount due 
by each has been ascertained. And the property 
holder is not liable for costs until that time, but the 
city is liable for the cost of obtaining a reapportion- 
ment by the courts.—GOSNELL Vv. CITY OF LOUISVILLE, 
Ky., 468. W. Rep. 722. 

87. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—The duty of caring for and supervising the condition 
of its public streets is one which rests upon a munici- 
pal corporation as such, and the doctrine of respondeat 
superior applies.—HALL V. CITY OF AUSTIN, Minn., 75 N. 
W. Rep. 1122. 

88. MUNICIPAL CORPORATIONS—Special Assessments. 
—Starr & O. Ann. St. p. 498 et seg., providing that the 
cost of making and levying a special assessment for 
improvements shall be included in the estimate by the 
commission appointed to estimate the cost of the im- 
provement, and that the hearing of objections to the 








assessment shall be conducted as in other cases at law, 
and that the assessment on any tract may be dimin- 
ished or increased according to the evidence adduced, 
does not confer authority to render either a personal 
judgment, or a judgment against the property of ob- 
jectors, for the costs of the trial of their objections to 
the assessment.—DoBLER V. VILLAGE OF WARREN, Ill., 
50 N. E. Rep. 1048. 

89, MUNICIPAL IMPROVEMENTS—Assessment — Injunc- 
tion.—The fact that an improvement was not made of 
Trinidad asphaltum, obtained from Pitch Lake, as re- 
quired by ordinance, and was soft and uneven, and 
poorly and unskillfully executed, and was not yet 
completed, are not grounds of equitable interference 
with the collection of the assessment forthe improve- 
ment.—CRaFIr Vv. KOCHERSPERGER, Ill., 50 N. E. Rep. 
1061. 


90. PARTNERSHIP—Indorsement of Note.—The liability 
of one of the members of a firm on an indorsement of a 
note is joint and several, and while one of the mem- 
bers of the firm, separately sued, may have the others 
made parties, he has noright to have the action abated 
for failure of the plaintiffs to sue all.—JAMESON V. 
SMITH, Tex., 468. W. Rep. 864. 


91. PARTNERSHIP—Liability of Incoming Partner.— 
An incoming partner is liable to a creditor for prece- 
dent partnership debt if he binds himself to pay it, but 
not otherwise.—BaPTIsST BOOK CONCERN V. CARSWELL, 
Tex., 46S. W. Rep. 858. 


92. PLEDGE OF STOCK—Rights of Execution Creditors. 
Under Rev. Stat. ch. 77, § 52, providing that the share 
of a stockholder in any corporation may be taken un- 
der execution and sold, but, where such share is 
pledged and the certificate has been delivered, it shall 
not be so taken, except for the excess of value over 
and above the sum for which it is pledged, a delivery 
of an indorsed certificate of stock as security, although 
not transferred upon the books of the company, is 
valid as against subsequent lien creditors of the 
pledgor.—KICE V. GILBERT, IIl., 50 N. E. Rep. 1087. 


98. PRINCIPAL AND AGENT—Estoppel.—A company is 
estopped to assert that its agent had not authority to 
receive deferred payments on land sales, though he 
had originally no authority therefor, he having on 
several occasions collected and remitted them without 
objection of the company, having in some instances 
been asked by the company to collect some smal! bal- 
ances, and it having been known that payment by 
other persons had been made to him before those in 
question, and had been recognized by the company.— 
LITTLE Rock & FT. S. Ry. Co. v. WIGGINS, Ark., 468. 
W. Rep. 731. 


94. PRINCIPAL AND SURETY—Subrogation of Surety.— 
A surety for the purchase price of land who has been 
compelled to pay the debt is entitled to be subrogated 
to the vendor’s lien as against an execution creditor of 
the principal.—Riees v. CHAPMAN, Ky., 468. W. Rep. 
692. 

95. RAILROAD COMPANY—Extortionate Fares.—A rail- 
road company granted to a bridge company its right of 
way across a stream, and the bridge company built a 
bridge thereon, which was used by the railroad com- 
pany. Held, that the railroad company was responsi- 
ble for damages resulting from acts of a servant of the 
bridge company in demanding of a passenger on the 
railroad a toll for crossing the bridge which was more 
than the railroad company was allowed by law to 
charge.—GALVESTON, H. & 8S. A. Ry. CO. Vv. PATTERSON, 
Tex., 468. W. Rep. 848. 

96. RAILROAD COMPANY—Fires—Right of Way.—The 
fact that railroad sectionmen were engaged during the 
ordinary hours of labor in performing work ordinarily 
done by them on the railroad right of way at that time 
of year (of which courts and juries may take notice, as 
matters of common knowledge) is sufficient, in the ab- 
sence of any rebutting evidence, to justify a jury in 
finding that the sectionmen were acting within the 
scope of their employment with the railroad company. 
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—BAXTER V. GREAT NORTHERN Ry. Co., Minn., 75 N. W. 
Rep. 1114. 

97. RAILROAD COMPANY—Street Railroads—Injury.— 
As plaintiff testifies that while driving by the side of 
the track of defendant street car company, not at a 
crossing, he attempted to cross the track without 
looking back to see whether a car was then approach- 
ing, though he had a short time before seen a car com- 
ing from that direction, and there is nothing to show 
that the motorman discovered his peril in time to have 
avoided the collision, a peremptory instruction for de- 
fendant was proper.—KELLY V. LOUISVILLE Ry. Co., 
Ky., 468. W. Rep. 688. 

98. RECEIVER—Insolvent Lessee—Occupancy of Prem- 
ises.—Where the receiver of the property of an insolv- 
ent firm takes possession of premises demised to them, 
under the order of the court appointing him, and oc- 
cupies them for three months, he will be held to have 
assumed the lease, and the estate is thereby rendered 
liable for the rents.—DEWOLF v. ROYAL Trust Co., 
Ill., 50 N. E. Rep. 1049. 

99. REPLEVIN—Pleading —Ownership. — In replevin, 
where plaintiff bases his right to possession of the 
property upon a special ownership by virtue of a chat- 
tel mortgage, he must plead the facts which create 
such special ownership and right to possession.— 
PAXTON V. LEARN, Neb., 75 N. W. Rep. 1096. 


100. SatEB—Action for Price—Tender.—To maintain an 
action at law for the purchase price of corporation 
stock, plaintiff ordinarily must plead and prove a de- 
livery or tender of such stock before the bringing of 
his suit.—BARTLETT V. SCOTT, Neb., 75 N. W. Rep. 1102. 


101. SALE OF PERSONAL PROPERTY—Lien.—Civ. Code, 
§ 5, declares that ‘‘the provisions of this Code so far 
as they are substantially the same as existing statutes 
orthe common law must be construed as continuations 
thereof.” Section 3049 provides that ‘‘one who sells 
personal property has a special lien thereon, depend- 
ent upon possession, for its price.’”’ Held,that section 
3049 was merely confirmative of the common-law rule, 
and that the lien contemplated therein existed only 
under a complete sale, which passed title to the prop- 
erty, ane did not attach when there was a mere execu- 
tory contract to sell upon compliance with certain 
conditions by the party proposing to buy.—EaDs v. 
KESSLER, Cal., 53 Pac. Rep. 656. 

102. STATUTES—Validity—Enacting Clause. — Article 
4, § 13, of the constitution of the State, which provides 
that the style of all laws of this State shall be: “Be it 
enacted by the legislature of the State of Minnesota,” 
is mandatory, and a statute without any enacting 
clause is void.—SJOBERG Vv, SECURITY Sav. & LOAN 
Assn., Minn., 75 N. W. Rep. 1116. 

108. TAXATION—Withdrawal of Exemption.—Though 
the charter of a corporation gives a “prior” lien to se- 
cure the payment of bonds which the corporation is 
authorized to issue, and exempts the corporate prop- 
erty from city taxation, yet, the exemption being sub- 
sequently withdrawn by the legislature, the city has a 
prior lien for taxes thereafter imposed.—CITY OF NEw- 
PORT V. MASONIC TEMPLE Assvn., Ky., 468. W. Rep. 697. 

104. Tax DEED—Suit to Set Aside.—Under a bill to set 
aside a tax deed, evidence that complainant was in 
possession of the property at the time of the hearing, 
eight months after suit brought, does not tend to 
prove the allegation that he was in possession at the 
bringing of the suit.—GLos v. O’TOOLE, III., 50 N. E. 
Rep. 1063, 

105. TENANCY IN COMMON—Creation.—A clause in a 
deed conveying a lot with a double cottage to three 
persons, to the effect that “it is understood that (one) 
is to have No. 70, and (the other two) No. 72, in said 
cottage,” willnot change the character of the grantees 
from tenants in common to tenants in severalty.— 
DALLAGHER V. DALLAGHER, Mass., 50 N. E. Rep. 1043. 

106. TRIAL—Jury—Competency.—Under Rev. St. 1889, 
§ 4197, making it cause for challenge that a juror has 
formed or delivered an opinion on the issue or on any 





material fact, unless such opinion be founded only on 
rumor or newspaper reports, and is not such as to 
prejudice or bias the juror’s mind, on opinion based 
on conversations with witnesses, or on testimony 
heard in a former trial, disqualifies the juror, not- 
withstanding he professes to be able to return a ver- 
dict free from bias.—STATE V. FOLEY, Mo., 46 8. W. Rep. 
783. 

107. TRusTts—Husband and Wife.—After the death of 
a husband, the wife received the proceeds of land sold 
prior to his death, which was not inventoried or di- 
vided as a part of his estate, but which she invested in 
other land. Held,that she held the property so pur. 
chased in trust for herself and her heirs, and that it 
did not pass by marriage to her second husband.— 
BOYNTON V. MILLER, Mo., 468. W. Rep. 754. 

108. VENDOR AND PURCHASER — Streets — Abandon- 
ment.—The vendee of a tract of land which included a 
part of a street, closed with consent of the town coun- 
cil, cannot maintain a suit against his vendor, who 
owned the other portion, to compel him to reopen it 
under an order of the council, in the absence of proof 
that he has suffered injuries on account of defendant’s 
failure to do so.—RUFFNER V. PHELPS, Ark., 468. W. 
Rep. 728. 

109. VENDOR AND PURCHASER—Way of Necessity.—In 
an action to reform a contract for the sale of land, so 
as to make it include a grant of a right of way over 
other land of the vendor, in which plaintiff also 
claimed that he was entitled to a passway by opera- 
tion of law or necessity, the causes of action, if there 
were two, were properly joined, both being upon con- 
tract.—EsTEP Vv. HAMMONS, Ky., 46S. W. Rep. 715. 

110. WAREHOUSEMEN — Receipts — Pledges.—Ware 
house receipts issued by a private warehouseman, 
purporting to pledge a designated quantity of wheat 
out of a larger mass, without separating and designat- 
ing by mark the wheat covered by the receipt, gives 
the holder no lien on the designated quantity of wheat. 
—MERCER NaT. BANK OF HARRODSBURG V. HAWKINS, 
Ky., 468. W. Rep. 717. 

111. WILL8—Devise to Widow and Children.—Under a 
devise of testator’s entire estate to his widow, “to be 
used and taken care of and enjoyed by her and her 
children for and during her natural life, and at her 
death to descend to, and be inheritcd by, all our chil- 
dren who survive her,” the widow does not take a life 
estate in the whole, but the children take an imme- 
diate right, jointly with her, to the use and profits of 
the estate; the widow holding the legal title to the 
whole. And, there being nine children, the widow has 
a one-tenth life interest, which may be subjected to 
the payment of her debts.—STEVENS V. BAKROW, Ky., 
468. W. Rep. 686. 

112. WILLS—Re mnainders—Perpetuities.- Under a be- 
quest to trustees for the benefit of an insane person, 
providing for payment to him inthe event of recovery, 
with remainder overon his death without recovery, 
where the beneficiary died without recovery he ac- 
quired no estate in the bequest.—ABEND Vv. ENDOW- 
MENT FUND COM’RS OF MCKENDREE COLLEGE, Iil., 50 N. 
E. Rep. 1052. 

113. WILLS—Vested Remainders.—A testator devised 
his property to his widow; then to his two daughters 
and the grandson of a deceased child so long as the 
daughters should remain unmarried and the grandson 
under age; and on the death or marriage of the daugh- 
ters, and the grandson coming of age, it was to be sold, 
and the proceeds divided among testator’s children 
and grandchildren, the grandchildren taking the shares 
of deceased children. In caseof said grandson's death 
without children before attaining his majority, his 
share was to goto thetwo daughters. If he died dur- 
ing his minority leaving children, they were to have 
their father’s share. Held, that the remainder of the 
grandson became vested on his coming of age, and, on 
his subsequent death, went to his distributees under 
the statute of distributions, even though he died be- 
fore the widow.—MCGILL V. GARDNER, Tenn., 46 S. W. 
Rep. 767. 
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